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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LE KHAC BONG 
2106 F Street, N. W., 
Washington, D. C. 


Plaintiff 
Vv. Civil Action No. 2047-66 
SECRETARY OF DEFENSE 
Washington, D. C. 
Defendant 


COMPLAINT 


(DECLARATORY JUDGMENT - REVIEW OF REFUSAL OF 
SECRETARY OF DEFENSE TO EXERCISE DISCRETION) 


The plaintiff respectfully alleges: 


1. This is an action for a declaratory judgment under the 


Declaratory Judgment Act (28 U.S.C. 2201) and for review under the 
Administrative Procedure Act (5 U.S.C. 1009). 

2. Plaintiff, Le Khac Bong, isanative and citizen of Viet Nam 
who was admitted to the United States as an exchange visitor on 
September 6, 1960 and now resides in the District of Columbia. 
Plaintiff's permission to remain in the United States expired on De- 
cember 26, 1965. 

3. Defendant is the Secretary of Defense. He is empowered 
by Section 109(c) of the Act of September 21, 1961, 75 Stat. 535, 

22 U.S.C. 2451, to request the Secretary of State to recommend that 
the Attorney General find it in the public interest to permit specified 
persons who have been admitted to the United States as exchange visi- | 
tors to apply for permanent residence without first being required to 
reside abroad for a period of two years. 
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4. Plaintiff is employed as an instructor in the Vietnamese lan- 
guage for American Military personnel by the Defense Language 
Institute of the Department of Defense. On January 25, 1966, the 


Chairman of the Far East Division of the Defense Language Institute 
submitted a memorandum to the Commanding Officer of the Institute 
setting forth the "desperate need" of that agency for the plaintiff's 
services, as follows: 


1. DLIEC is desperately in need of Vietnamese instruc- 
tors, especially those who can speak South Vietnamese. 
We have made numerous inquiries and contacted vari- 
ous agencies in search of qualified Vietnamese teachers. 
None was available because they were in great demand. 
It was with extreme difficulty that we finally found Mr. 
Le-Khac Bong who is not only a native of South Vn, but 
also a highly qualified teacher. 


Mr. Bong posseses good academic background. His 
education includes Baccalaureate, 1952 (South VN): 
post-graduate studies — law and literature, 1952- 

54 (University of Montpellier, France); Faculty of Let- 
ters — literature, 1955-56 (Saigon University); edu- 
cation and linguistics, 1960-63 (Teachers College, Co- 
lumbia University). We only offer him GS7-1. With 
such a modest salary DLIEC can hardly hire a better 
education person. Therefore, we can not afford to 
lose him. 


In regard to professional qualifications, Mr. Bong's 
are more than adequate to meet our instructor's 
requirements. His past teaching and working exper- 
jences' in other schools and institutions are very 
valuable to DLIEC. He taught Viemamese, English 
and French at Vo Tanh College, 1957-60 in South VN. 
At FSI he taught Vietnamese language from Apr. 1963 
to June 1964. He also was a Vietnamese teacher at 
Sanz School of Languages. In 1964 Mr. Bong worked 
for the Voice of America as an announcer and trans- 
lator. He also passed the examination at Joint Publi- 
cations Research Service which qualified him as a 
translator from Vietnamese and French into English. 
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The last mentioned exam alone proves that his com- 
mandof both Vietnamese and English (besides French) 
is excellent. Armed with such professional capabili- 
ties, Mr. Bong is indeed a hard-to-get addition to the 
Vietnamese faculty of DLIEC. 


As far as classroom performance is concerned, Mr. 
Bong conducts his classes in a superb manner. He 
is versatile, conscientious and well versed in the 
employment of good and modern teaching methodol- 
ogy. His students like his personality and deeply ap- 
preciate his teaching techniques. 


. Another very important factor is that if DLIEC moves 
to El Paso, we will definitely lose several Vietnamese 
instructors who have decided to remain in the Wash- 
ington area. In fact a VN lady teacher already re- 
signed last month on the ground that she did not want 
to go to Texas. Since Mr. Bong desires to move with 
our school to El Paso, we strongly urge that this in- 
telligent, young and able VN instructor be invited to 
remain in the United States so that DLIEC can be bene- 
fited by his invaluable services. 


. Furthermore, Mr. Bong is highly recommended by his 
colleagues who know him well. It is assured that his 
devotion to his profession and his cooperation with this 
school will bring greater success to the Vn-language 
training of our military personnel at DLIEC. 


5. Thereafter the Defense Language Institute requested the De- 
partment of Defense, through the Office of the Director of Defense 
Research and Engineering, to initiate a request for a waiver of the 


foreign residence requirement which bars plaintiff from applying 


for permanent residence in the United States. 

6. Defendant, acting through the Director of Defense Research 
and Engineering, has arbitrarily refused to exercise his independent 
discretion to determine whether to request the Secretary of State to 
recommend the waiver of the foreign residence requirement for the 
plaintiff; namely, 
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(a) Defendant refused to request the Secretary of State to 
to recommend the necessary waiver; 


(b) In his determination not to request that the Secretary 
of State recommend a waiver of the foreign residence 
requirement for the plaintiff, defendant found that there 
is an‘urgent need by the Department of Defense for 
Vietnamese language instructors, but found that he was 
precluded from making the request by reason of an Int- 
eragency Agreement (Foreign Affairs Manual Circular 
No. 292), to which the Department of Defense is signa- 
tory. That agreement requires that prior to making a 
request to the Secretary of State, an agency subordinate 
to the Secretary of State, namely, the Agency for Inter- 
national Development, must first concur in the making 
of the request. 


(c) The Agency for International Development has refused 
to give its concurrence to the Department of Defense 
for such a request. As stated grounds for its refusal, 
The Agency for International Development declared that 
its decision is based upon the purpose of the Mutual Edu- 
cational and cultural Exchange Act, that is, "that the 
training received in the United States (by the plaintiff) 
should be utilized to help fill the critical gap in skilled 
manpower in the visitor's country and not to be used as 
a means of obtaining permanent residence and employ- 
ment in the United States." 


(d) In his determination not to request the Secretary of 
State to recommend a waiver for the plaintiff, defendant 
also relied upon his failure to obtain a concurrence to 
the request from the Vietnamese Government. 


(e) The Vietnamese Government has attempted to obtain the 
return of the plaintiff to Viet Nam and has opposed any 
action by the Department of Defense to permit the 
plaintiff to remain in the United States because the plain- 
tiff has publicly opposed the military dictatorship which 
exists in Viet Nam. According to plaintiff's information 
and belief, that government has determined to subject him 
to persecution upon his return to Viet Nam. In 1959 and 
1960, plaintiff was subjected to harassment and removal 
from his position as teacher by the Vietnamese authori- 
ties because he had criticized the Vietnamese govern- 
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ment for failure to provide social reforms. In 1964, 
while plaintiff was in the United States, the Viemamese 
government assigned Major Nguyen Ngoc Thiet to con- 
duct a secret investigation of the plaintiff's associations, 
opinions, statements and activities in the United States. 
The Vietnamese Embassy has refused to renew the 
plaintiff's passport except for return to Viet Nam. 
Plaintiff is a Buddhist and a supporter of efforts to es- 
tablish civilian controlled, democratic government in 
Viet Nam and to restore peace to that country. Accord- 
ing to plaintiff's information and belief, the present 
military dictatorship in South Viet Nam is opposed to 
the establishment of either a democratic or a civilian 
government and has publicly declared its purpose to 
expand the present hostilities by waging war in North 
Viet Nam. By reason of the plaintiff's opposition to the 
policies of the South Vietnamese government, he would 
be subject to punishment and imprisonment for a period 
up to five years under Article 1(b) of Decree Law 004/65, 
proclaimed by the Chief of State of the Vietnamese gov- 
ernment on May 17, 1965 which makes punishable: 


"All moves which weaken the national anti-Communist 
effort and are harmful to the anti-Communist struggle 
of the people and the Armed Forces. All plots and ac- 
tions under the false name of peace and neutrality 
according to a Communist policy and similar plots 
and actions are considered as belonging to the cate- 
gory of such moves as mentioned above." 


7. The criterion relied upon by the Agency for International 
Development for refusing to grant its concurrence is not related to 
the defendant's statutory function to determine whether the Depart- 
ment of Defense should make a request for a recommendation for a 
waiver for the plaintif as an "interested United States Government 
Agency" pursuant to 22 U.S.C. 2451. 


8. The basis for the decision of the Vietnamese government to 
oppose plaintiff's residence in the United States is not related to the 
defendant's statutory function as set forth in paragraph 7. 
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WHEREFORE, plaintiff prays: 

(a) For a judgment declaring that the Secretary of Defense is 
required to exercise his independent discretion in determining 
whether to request the Secretary of State to recommend that the 
plaintiff be permitted to apply for permanent residence in the United 
States to be employed as an instructor in the Vietnamese language by 
the Defense Language Institute. 

(b) For a judgment declaring that The Interagency Agreement 
between the Department of Defense and the Agency for International 
Development is in violation of the provisions of Mutual Educational 
and Cultural Exchange Act of 1961. 

(c) For a judgment declaring that in the exercise of such dis- 
cretion that the Secretary of Defense should exclude from his de- 
termination any factors relating to the policies and attitudes of the 
Agency for International Development or to the policies and atti- 
tudes of the Vietnamese government. 

(@) For such other and further relief as may be appropriate. 


/s/ Le Khac Bong, Plaintiff 


WASSERMAN & CARLINER 


/s/ David Carliner 
Attorneys for Plaintiff 


[Filed June 2, 1967] 
[Caption omitted in printing] 


MOTION TO DISMISS FOR LACK OF JURISDICTION OVER 

THE SUBJECT MATTER AND FOR FAILURE TO STATE A 

CLAIM UPON WHICH RELIEF CAN BE GRANTED, OR IN 

THE ALTERNATIVE FOR SUMMARY JUDGMENT. 

Defendant, by his attorney, the United States Attorney for the 
District of Columbia, respectfully moves the Court to dismiss this 
action for lack of jurisdiction over the subject matter and for failure 
to state a claim upon which relief can be granted, because the matter 
in question is committed by law to the unreviewable discretion of the 
defendant and plaintiff lacks standing to sue. 

In the alternative, defendant moves the Court to grant summary 
judgment in its favor, on the ground that there is no genuine issue of 
material fact and defendant is entitled to a judgment as a matter of 
law. 

In support of this motion, defendant files herewith its Exhibits 
1-18, 


/s/ David G. Bress 
United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Nathan Dodell 
Assistant United States Attorney 


[Certificate of Service] 


[Caption omitted in printing] 


STATEMENT OF MATERIAL FACTS AS TO 
WHICH THERE IS NO GENUINE ISSUE 

1. Plaintiff, Le Khac Bong, was born on March 17, 1932 in South 
Vietnam. 

2. From 1957 to 1960, plaintiff was employed by the Depart- 
ment of Natural Education of the Government of South Vietnam, as 
a language teacher. 

3. In 1960, plaintiff applied to be a participant in an Exchange 
Program of the International Cooperation Administration (ICA), 
now the Agency for International Development. The Government of 


Vietnam selected him for participation in the program, which was 


for the expansion and improvement of secondary English education 
in Vietnam. Plaintiff and two other participants in the program were 
to study in the United States. 

4. The program contemplated that, "upon their return from their 
studies abroad, the participants will teach English: in Secondary 
school or teacher training institutions." The Department of Nation- 
al Education "agreed to employ the participants, upon their return, 
in their current positions or higher ones, if such is deemed feasible.” 
The participants signed contracts to serve with the Department of 
National Education for ten years. 

5. Plaintiff, who entered this country in September, 1960, for 
his part under the program studied at Teacher's College, Columbia 
University ,'New York, under the sponsorship of AID. 

6. During the course of considering the question whether a 
waiver request should be made, Defense Department officials ob- 
tained the following information: 
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In 1963, Columbia dropped plaintiff as a student for unsatisfac- 
tory performance. As a result, AID and the Vietnamese Embassy 
tried to get plaintiff to return to Viemam. However, he married a 
United States citizen. He then asked to remain in this country until 
the birth of the child whom he and his wife were expecting. AID and 
the Embassy of Vietnam agreed, on compassionate grounds, to let 
plaintiff remain here at his own expense until the baby is born. 

7. Plaintiff obtained employment with the Department of 
State's Foreign Service Institute as an instructor. He worked 
there from April, 1963 to June, 1964. During this period his son 
was born. Defense Department officials were informed that plain- 
tiff had marital difficulties and difficulties with creditors, which 
created problems for the Foreign Service Institute, which found 
him to be generally difficult to supervise, and also found him ir- 
regular about attendance. For these reasons, the Institute informed 


plaintiff of its intention to terminate him; whereupon he resigned.- 
Plaintiff was employed by the Voice of America until December, 
1964, and thereafter had various temporary positions until the end 
of 1965. 

8. Plaintiff filed an application with the Immigration and Natur- 
alization Service under Section 212(e) of the Immigration and Nation- 
ality Act for a waiver of the two-year foreign residence requirement 


there is also a statement filed herein as part of plaintiff's 
employment records, from a person who had been listed as a ref- 
erence by plaintiff, and who states that she had been a supervisor 
of plaintiff at the Foreign Service Institute for six months and an 
acquaintance for two years. This letter speaks favorably of plain- 
tiff. 
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on the ground that his departure from this country would impose 
exceptional hardship upon his United States citizen wife. On August 
16, 1965, the Immigration and Naturalization Service informed plain- 
tiff by letter of its denial of his application. The letter pointed out 
that plaintiff's wife had left him eight months earlier and was no 
longer dependent upon him, but that, additionally, the strict demands 
of the statute had not, in any event, been met in his case. He had 
failed to establish exceptional hardship. 

9. On January 18, 1966, plaintiff received an appointment with 
the Department of the Army in the Defense Language Institute — 
East Coast Branch. Plaintiff did not disclose that he had a visa prob- 
lem, and that he had been given a voluntary departure date of De- 
cember 26, 1965 by the Immigration and Naturalization Service, to 
leave the United States. The day after his appointment, the Immi- 


gration and Naturalization Service informed the Defense Language 


Institute that plaintiff lacked an employable immigrant status. 

10. Under regular procedures, the Defense Language Institute 
should have checked with the Office of the Director of Defense Re- 
search and Engineering (ODDR&E), before hiring plaintiff. This 
Office is the designated office in the Department of Defense for 
handling waiver requests for exchange visitors. 

11. One week after plaintiff entered on duty with the Defense 
Language Institute, Dr. Julia I. H. Chen, Chairman of its Far East 
Division, wrote a memorandum addressed to Captain Alford of the 
Institute praising plaintiff's capabilities as in instructor; citing the 
Institute's "desperate" need of Vietnamese instructors; and urging 
that he be invited to remain in the United States. On February 8, 
1966 the Commandant of the Defense Language Institute informed 


JA 11 


ODDR&E that it would like to pursue the matter of obtaining a waiv- 
er for plaintiff. 

12. ODDR&E ascertained, in addition to the information listed 
above, that AID opposed a waiver because plaintiff was critically 
needed in the schools of Vietnam, and that the Embassy of Vietnam 
opposed a waiver because of plaintiff's military service obligation. 

18. On February 14, 1967, ODDR&E informed the Defense 
Language Institute of the results of its consideration of the question 
of a request for waiver, and that it has concluded that there was no 
basis for a waiver. The Commandant of the Institute agreed, and 
withdrew the request for any action for the waiver. 

14, On March 9, 1966, David Carliner, plaintiff's attorney, 
wrote to the Secretary of Defense requesting reversal of the decision 


of the Defense Language Institute not to initiate a request for a waiv-| 


er. Mr. Carliner wrote: 


I have been informed that the Department of Defense 
has been guided in its decision by the position taken 

by the International Training Division of the Agency 
for International Development and of the VietNamese 
Embassy. The Agency for International Development, 
which financed Mr. Lekhac's study at Columbia Uni- 
versity, believes that he should return to Viet Nam to 
teach VietNamese. The Viet Namese Embassy opposes 
Mr. Lekhac's continued presence in the United States 
for its own political reasons. 


Neither of these reasons seem relevant to a decision 
which must be made by the Secretary of Defense to 
determine whether Mr. Lekhac's services are neces- 
sary in the public interest of the United States. ... 


It may assist you in rendering your decision to know 
that in no event does Mr. Lekhac plan to return to 
Viet Nam at the present time. Prior to his de- 
parture for the United States, he had been banished 
by the Vietname se authorities to an isolated area 
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because of public criticism of the government. If 
he’ is required to leave the United States he will take 
up residence in a third country.... 


15. On March 18, 1965, Lt. General William J. Ely, Deputy 
Director, Administration and Management, ODDR&E, replied to Mr. 
Carliner, in part as follows: 


I believe you are familiar with Defense policy and 
procedure on waiver requests and received a copy 
of'the enclosed policy statement prior to review of 
a waiver application you submitted to our office in 
1965. When you discussed Mr. Lekhac's situation 
with Mrs. Astrid Kraus on March 2, 1966, you were 
informed that DLI in early February had requested 
our assistance in securing a waiver for Mr. Lekhac 
and that our review resulted in a determination that 
a valid waiver request could not be made to the De- 
partment of State in this case. In view of the urgent 
need for Viet Namese instructors, this decision was 
reluctantly reached after a careful assessment of all 
relevant factors. 


An important factor in this decisionwas Mr. Lekhac's 
status as a participant in an official exchange visitor 
program of the U.S. Government. Both Defense policy 
and an Interagency Agreement (Foreign Affairs Man- 
ual Circular No. 292), to which Defense is a signatory, 
require the concurrence of the sponsoring Federal 
agency to a waiver request by another interested Fed- 
eral agency. As an AID grantee selected by his own 
government for U.S. training, Mr. Lekhac has a 
special obligation to honor his return-home commit- 
ment. Since his AID support was terminated in April, 
1963, AID and the Embassy of Viet Nam sought to se- 
cure his return to Viet Nam after the birth of his child 
and an adverse decision on his own exceptional hard- 
ship waiver applications. 


Both in our original waiver review requested by the 
Defense Language Institute and in the current re- 
assessment of the merits of a waiver in response to 
your letter, we find that AID, the Department of State 
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and the Viet Namese Government stand firmly opposed 
to a waiver on program, policy and foreign relations 
grounds. If Viet Nam needs Mr. Lekhac's services 

in a military or civilian capacity in support of Joint 
US-Viet Nam objectives in Viet Nam, in our judgment 
this requirement must take precedence over Depart- 
ment of Defense needs for his language instructions 
services here. In another AID grantee case consid- 
ered recently both AID and the Viet Namese Embassy 
gave written concurrence to our waiver request to 
help enable the Defense Language Institute to meet its 
urgent Viet Namese Language requirements in a prime 
program area. 


You report that Mr. Lekhac would take up residence 
in a third country rather than return to View Nam at 
the present time. Unless there is a genuinely valid 
basis for such a decision on Mr. Lekhac's part, this 
would, in view of the U. S. commitments in Viet Nam, 
reinforce rather than alter the judgment that a waiv- 
er would not be in the U. S. National interest. Your 
reference to Mr. Lakhac's banishment by the Viet 
Namese authorities to an isolated area because of 
public criticism of the government in power prior to 
his U. S. admission in 1960 introduces a factor that 
has not, to our knowledge, been previously raised. 
You may wish to bring any relevant information you 
have on this matter to the attention of the Desk Of- 
ficers in AID and the Department of State who would 
be competent to evaluate the facts and the effect of 
such a situation on AID's present position with re- 
spect to a waiver. Under our working relationship 
with AID and State, we are notified of any change in 
their position in a case of interest to the Depart- 
ment of Defense. 


16. The Defense Language Institute has not terminated plain- 
tiff's appointment, and he has continued to work there pending the 


outcome of the deportation proceedings. 
17. Plaintiff on August 12, 1966, filed a motion with the Im- 
migation and Naturalization Service, pursuant to Section 243 (h) 
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of the Immigration and Nationality Act, 8 U.S.C. 1253(h), to with- 
hold deportation to Vietnam on the ground that he will be subject 
to persecution if he is deported to that country. 


/s/ David G. Bress 
United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Nathan Dodell 
Assistant United States Attorney 
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t Strout of baw eae (we cpa oc ) ‘f 
17 &'K SK CDC ). PETE Ce 


Geter RNtad 


Name, title, and peeene addecss of immediate supervisor 

papa WS oe , Stamz Scdroct ot bmpragin 
Cy Mane Owectur, Y: Ww. C4, De. 
eee heme MWacna6 A Aiclb) Cs. bex 


warn . 


= 2 a Unebiraam ere bs Las corer Genel 
ital: thee plawcn gfe he oe 
ol anderen teas thts p.Scey, — 
it be eroded dives 5 


aS ee t 


\ 
ures oficinployment (month, year) Enact title of position, 


iw ny f 
om Apel (@63 To Dee. (464 etna onthactor 


eebew ent an pene ae 


Number and kind of employees you| supervised 
| 


i 
br carnings i ion Grade Place of employment (City & State) Kind of business or Ofganiration, 
Scoo.ce mee enr 1 Federal service) Fy, (Shee Dejparhvent ) es accounting, insure 
5 =5-6 Guoissbal ance, | 

(7.56 per A655 sane V-0A © 23 , 


vd address of cmployce (firm, organization, et.) Name, title, and present addecss of immediate supervisor 
TC Sdade Deqrantrrncant Mrs. Jorden ( FS.T ) 
CA. ( ¥.$. 2 A.) Mr. Deedee CUL0.Aa.) 


a leaving: Susan rt ty 42. t ‘ Abelkirpsssye ty 
ion of work rridinconr Se ‘ 4 fecery Ser 
qvorth te diye Vicite Vi stress be poroge (Ef 


Sean. a 0 
Pn alse ere Cotes fine U6 Ne Pebble ine 


ates of employment Caonth, your) 


Exact title of position Number and hind of employces you supervised 
‘om 155° 7 Yo (4 Go Lamcuaye ree {rer 


ec earnings Place of employment (City & State) Kind xt business of organization, 

(Manufacturing, accounting, insure 
VeTanet Col lege ance, te.) “ - 
$ pee ; ( Na tra~ 5, Yd.) CPublre CoUlege 
Mus addecss of employer (firm, orgunitation, etc.) Name, title, and present address of immediate supervisor 


TAne GWllese C Suey Viet- Naw) The pretamte chrectu of 
VeTAGUH College 


Vidbana 10 panniers 


(Uf in Federal service) 
3 FSO. 06 pee Www 


Wor leaving Worst to fever = 


tien of work tracts Wie ed £ a U_ Eayg2e { (a0 phe 5.29, 


ri 
IF YOU NEED ADDITIONAL EXPERIENCE BLOCKS USE STANDARD FORM 57-A OR BLANK SHEETS 
ae SEE INSTRUCTION SHEET 


16 — 74419-2 


To, 


ere Cortetie ate pdr example. Pet betelars 


Law ver, rtelre operator, CV Ne te) 


Aown. proweselandimachineslandlepuryy 


wietere dev prrertebe, tevvet lathe, tree 


Speer qahicanens noe covercd in appheation, 


1 Mate of other hecnsing authority 


SS Be Res Renee 


Mm Use. 
ft. nrentile or professional dernes) 


(Lor example, your m 


§$ OR FORMS io 
ONS CORRECTLY AND FULLY 


SPICTAL QUALIDICATIONS AND SRILUS 


Fl . 
D. Year of latest he 
cohse OF Gertiheate 


C. Year of terse ticense 
oF certificate 


Clore exumple. short ware nulio, |b Approwimate our of words pee minute: 


| Shorthand | 


stool 


famportant prbliations (do not velit copies unlew reg vour patents or 


poking and pubinations experience: membordup in professional or suntific ymseties, des and banary and fellow dap reaned.) 


Te CO hese taste Sconce 


se = 


ae ae 


ent fetes Mire ba eae eee een Prete eee 


D, Name and location of college of ontecnt: 


matinee (Feast. 


sae l= cae if jhe 


KL Chief undergraduate college subjects ! 
> ae OC 


. c- 2 
ein ede e VVeetos een a 


Aossy ce f Avan wens shy) | 
4 


——— chins 


Pare (6 


sigchert Tevel Ot college work 


we bese Gy ems 


r anookd we teamins (for example, trae, rocstional 
nats studied, Certificates, and any other pertinent date. 


fer tang hal 


sehr ae 


Ri gcwedin cased sree on 


late 


ver lived of traveled in any forea 


sma 
Credit i 


Armed Lerses. or business). 


Yenc hers 


vescthyecds 


Totench language and andes 


21, EDUCATION * 


. He svou pemluated trom C. Name and to 


” toe hh school, gave date 
se 


Dates artende Sea 


of Last high schoal attended 


t Kinas Din ly. Sclwat 
ae Baccel. ts Toh : Contra Vv.) 


Ceedit hours 


= estee | Quarter 


watcher tru ion ne 


nnn et 


Lows eats completed Year 
From Eron recenved 


A4S.2 


rer | ' Semester | 
Hours 


Credit 


j dtr 


F, Chief graduate college subjects 


ee  — ——} 


Te Seas Sen bone inde 
- ml Ree espe 


Give for each the name and location of school, dates attended, 


rV 


Fem eln day, 


a Brann > (907 


Senate 6 Os 


( Dala* 


ef cas a Secerud Canrners 


23. FORTIGN LANGUAGES 


Reahng Spe. ahiog Understanding Wrating 


' 
aes Acserent bairt iEne. i 


na 


i | 
aatemeter 
{ 


RIEEREN 


Test three persens biveny: in the United States of territories of the United States whe ate NOT RELATED TO YOU AND WHO HAVE DEFINITE 


NOW LEDGE 


Lehr 
Slrawoankeor 


Mla resnne 


Kathleen 


Zutretaincka 


“Lape ceey 


Beall Ave, Roc kwille » Md , 


£ your qusltications and fitness foe the position for which you are epplying. 


— ——_——-, 


De not repeat names of supervisors listed under Tem 19, 


PRESENT nt “SINESS OR HOME ADDRISS 
(Number, Street, City, State and Zip Code) 


BUSINESS OR OCCUPATION 


RNIN 


seni OF CONGRESS 
a 3 CSR RES TES 
AU sve ets Center, 
ny DIE: 


Sera =a < 
Gepery riser 


ng we sr 


awed 


16—76419-3 


| 
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PLACING "X 


» Are you now of have you ever been a member of any forcign of domestic organization, association, movement, group, or combinatiqn 
of persons which is cotalitarian, Fascist, Communist, of subversive, of which hay adopted, of shows, a policy of advocating, of approv- 
the commission of acts of force of violence co deny other persons their rights under che Constitution of che United States, or 
which sechs to alcee the form of goverament of the United States by unconsticucional Means?......cecccececcecencecceecvence “4 . 


Uf sour anuer to 26 and/or 27 ahave ie." state on a separate sheet attached to and made a part of this application the names of all 
wich Anizations, asosutions,, marcment, groupe or cambination af pervons und dates of membership, Give complete details of your actit ‘tie 
therein and make any explanation you desire regarding your membership or activities, (See Invuruction Sheet.) | 


Ihave you any physical handicap, chronic discase, or other disal 
Mave you ever had a nervous breakdown?... 


Have vou ever had cuberculosis?..... 

If your amvwer ta 28,29, 08 § details in Vem | 

Have, you ever been barred by US. Civil Service Commission from taking examinations or accepting civil service appointment? a 
your gusuer WO Ye” gee dated of and reavons for inch deharment in lem 39.) . \ 
Dove the United States Goverment employ in a civilian capacity any relative of yours ¢by blood of marriage) with whom you live or 
ha seal within the past 24 months?.....ceeseeseseeee 4 - . se cevceeeccende 
Uf vue anwar is "Yes" give in bers 39 for EACH such relative (1) full name; (2) present address; (3) relationship: (4) department or 
piso hy ubih employed: and (%) kind of appointment. . | 


De you re have you applied tor an annuity from the United States oc District of Columbia Government under any fetiremene 
act of any fp of othee compensation for military or naval Detvicclenlelweiciwieeiemicletieeilceiceee ee ekceek eee renee 


Woveur answer ie” ve detatls in Item 4, 
Are you an oficial o¢ employee of any State, territory, County, OF municipality? ........ceccccecccecccvcvcuccvaccucs epeeee 


Uf your anvuer is "Ye," give details in Mem 39. 


Ee 
Have you ever been discharged (fircd) from employment for ANY FCASON? -\..- wieiwiwieieieiale cjejelelele|olnieieieisie/sleleleleieielelelelelele | 


lave you ever resigned (quit) afer x informed that your employer intended co discharge (fire) you for any fcason?.....-.-.) 
Uf your aniuer to 33 of XG above is “Yes,” gite details in Uem 39. Show the name and addres of employer, approximate dute, and ress ns 
an cash case, Uhis information should agree with statements made in tem 19—Enperience. 


Thave,you ever been arrested, taken into custody, held for investigation or questioning, of charged by any law enforcement auchoricty? 
(You may omit: (1) Teac violations for which you paid a fine of $50.00 or less: and (2) anything that happened before your 16th 
birthday, All other incidents muse be included, even though they were dismissed of you mercly forfeited collateral.) ..... 

\ 


While in the military service were you ever arrested for an offense which resulted in a trial by deck court of by summary, special, or 
peneral courtemartial?. 6.6... cece eee eeecee cee seseeeeceeene 


our aniwer iv 87 or 38 in Yes," give details ia Liem $9, showing for each incident: (1) date, C 2) charge, (3) place, (4) law enforcing 
harity or type of court ar courtemartial, and (3) action taken, : 


FOR DETAILED ANSWERS TO OTHER QUESTIONS. Indicate item numbers to which answers apply. 


Item No, 


pre space i ‘ ¢ full sheets of paper approximately the same size as this Page. Write on cach sheet your name, date of birth, and cxami- 
nm title, Attach on inside of this applic. | 


ATTENTION: READ THE FOLLOWING PARAGRAPH CAREFULLY BEFORE 
SIGNING THIS APPLICATION 


felse or dishonest answer to any question in this application may bo grounds for rating you incligible for Federal 


Mployment}, or for dismissing you after Appointment, and may be punishable by fine or imprisonment (U.S. Codo, 
tle 18, Sec. 1093). All statements made in the application are subject to investigation, including a ech of your 


cerprints, potice records, and former employers. All information will be considered in determining your present 
238 for Federal omployrmeat. 


CERTIFICATION 


1 that all of the statements made in this application are teue, complete, and correct to the best of my knowledge and belief and arc made 
good faith, | 


Gn 
lad a 4] - . 
nature of applicane Cet ae 19-07" : fet = SCA 
(Sign in ink) Y 


[G. EXH. 3] 
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DEFENSE LANGUAGE INSTITUTE 
EAST COAST BRANCH 
U. S. NAVAL STATION (ANACOSTIA ANNEX) 
WASHINGTON, D.C., 20990 


NAME Bong, Le=ihac LANGUAGE _ Vietnamese 
DATE INTERVIEWED_Jon, 7, 1°66 


General Impression: Favorable } Unfavorable 


Recommendation(s): 


l. 
2. 
3. 
4. 
5. 


Remarks’ 


Should be favorably considered x 
Interview with administration x 
Should not be favorably considered 
File application for future consideration 


Further interview with language department chief__X 
(Use additional sheet if necessary) 


I geve him written tests in both English end Vietnamese, 


and they were excellent. 


APPLICANT EVALUATION 


JA 21 | 
[G. EXH. 4] 
DEPARTMENT OF THE ARMY 
STAFF CIVILIAN PERSONNEL DIVISION 
OFFICE, CHIEF OF STAFF 
ROOM 1E 429, THE PENTAGON : 
WASHINGTON, D. C. 20310 10 January 1966 


= | 


4 


Miss Marianne Lehr 

F. S. I. (State Department) 
Washington, D. C. 

4 aE 
Miss Lehr: \ 
“i 
: | 
Mr. Bong-Le-khac is being considered by this Department 
' fora positionag Instructor of Foreign Language (Vietnamese), GS-7. 


‘ 


In the application for employment, the candidate indicates: 
(} your name asareference [J association with your organization from 


The Department is charged with the responsibility of administering certain critical 
programs both at home and abroad. It is essential that these programs be administered in 

| a munner which refiects to the credit of this Government. Therefore, it is necessary that 
' individuals selected for employment be fully qualified and have personal characteristics 
and loyalty which are above reproach. 
In selecting applicants we must depend in a large measure upon information and 

. advice given us by persons who have been associated with them. It will be appreciated, 
therefore, if you will furnish to the best of your knowledge information as indicated on 
the reverse side of this letter. Your frank evaluation will be of great assistance to us in 
determining the applicant's suitability for selection for the above position. The infor- 
mation which you furnish will be held in confidence. 


| 
Inasmuch as final selection for this position will be influenced by your reply, we shall 
appreciate hearing from you as soon as possible. We are enclosing a self-addresse 
envelope which requires no postage. 


Sincerely yours, 


af . 

7 V7 yy ) 
/ AESLNG 
WM J. HOMAN 
Chief, Recruitment and Examining Section 
Staff Civilian Personnel Division 


Inclosure tt 
Self addressed envelope 
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een ie Oe EERE NO TT re a po vem merreweeir: 
DEPARTA” “T OF DLFLNSE form A acl 
‘orm Approves 
EMPLO  =NT INQUIRY CY ayettot Hereme ito. 22-12 34.2 
Oe 


ewe serena ewer mew. enemas | 


- 


—_ 
HOW LORS MAVE YOU KNOWN Ale LICANT AND IN 


T CAPACITYUES)T (Chock applicudte block and SUIRJEMPEOVERIORISUPERVISORINOICAT 


~ earaciry 


SOPERVIS or 


no} Loncer cr IN YOUR EMPLOY, SHOW RE SON FOR LEAVING 
Aah fr bet ther see lion. 
Seal pete henclts beet _ oe 
' OTHER (Spoclly) WOULD YOU RCEMPLOY APPLICANT IN THE SAME POSITION? 
| “= yes (C)NO (if no, Indicate reasone undor ‘*Remarke"’) 


mark in the appropriate column your ovoluation of the following factore) rreaetelin NG pon IQUATE) FACTORY 
OOSERVE 


Sn. OF: PENDAGILITY - ACCCPTS ASSIGNED RCSPONSIDILITY ANO CFFECTIVCLY == 


INSUF- 
PERSONAL APPRAISAL (Gaeed on your oxporionce with applicant, indicate by chock FICIENT Se SETTER AOE- | UNSATIS- 
1 


ACCOMPLISHCS OUTICES IN AN APPROVED MANNER WITHIN TIME CSTAGLISHED. 


bb COOF ERATION - A TEAM WORKER, MAINTAINS oop WORKING RCLATIONSHIPS. 


c. INITIATIVE ANO CREATIVENESS - ADILITY TO THINK ALONG ORIGINAL LINCS ANO 
TO WORK WITHOUT DETAILED INSTRUCTIONS OR SUPERVISION. 

d. EMOTIONAL STADILITY + POISE ANO JUOGMENT IN MECTING ADVERSE OR 
c GENCY SITUATIONS. 

0. ADJUSTADILITY - ADILITY TO ADJUST TO CHANGES IN WORKING OR LIVING 
ENVIRONMENTS. 

—————SSS 

f. CONSIDERATION FOR OTHERS - COURTCOUS IN DAILY CONTACTS INCLUDING 

ATTITUOC TOWARD DIFFERENT RACES, RELIGIONS, ANO NATIONALITIES. 


COMPETE ONLY IF CUECKED 
mm JOG KNOWLEDGE - HAS KNOWLCOGE OF TCCHNIQUES ANO PROCEOURES 
APPLICAOLE TO THC JOD FOR VWIHICH DCING CONSIOTCREO. 
7) MANAGERIAL SKILLS - AGILITY TO PLAN ANO ORGANIZE WORK. 


ie, SUPERVISION - ADILITY TO SUPERVISE OTHCR CMPLOYEES. 


CHECK*APPLICADLE GLOCK 


Ca. DO YOU HAVE ANY REASON 4 TO QUESTION THIS PERSON'S LOYALTY TO THE UNITED STATES? 


BlDO YOU HAVE ANY REASON TO OELICVE THIS PERSON BELONGS, OR HAS DCLONGECD, TO ANY COMMUNIST OR FASCIST 
ORGANIZATION, OR TO ANY ORGANIZATION WHICH ADVOCATES OVERTHROWING OR ALTCRING OUR CONSTITUTIONAL 
Fon OF COVERNMTINT DY FORCE OR OTHER ILLEGAL MEANS. ae 

Sr TO YOUR KNOWLEOGE DOES THIS PERSON ASSOCIATE. OR MAS HE ASSOCIATCO. WITH ANY PERSON WHOSE LOYALTY 
TO THE UNITCO STATES IS QUCSTIONADLE OR WHO DCLONGS TO ANY OF THE TYPES OF ORGANIZATION DESCRICEO 
ts ib, id 


oS 


To. OO YOU HAVE ANY KNOWLEOGE OF ANY OCHAVIOR, ACTIVITICS, OR ASSOCIATIONS WHICH TEND TO SHOW THAT THIS 
PCRSON Is NOT RELIAOLE, HONEST, TRUSTWORTHY, ANDO OF GOOD CONDUCT AND CHARACTCR? 


————— eee ee 6 a 


b. OO YOU HAVE ANY KNOWLEOCC THAT CANDIDATC’S PCRFORMANCE ON THE JOD OR OF F-DUTY CONOUCT IS 
ADVERSCLY AFFCCTCO BY THE USE ‘OF ALCOMOLIC DCVERAGES? 


c. 00 YOU HAVE ANY KNOWLCOGE OF ANY PHYSICAL OR MENTAL CONDITION WHICH WOULD AOVERSELY AFFECT 
APPLICANT'S WORK PERFORMANCE? 


NOTE: Tf your anawor to any queetion in 6 or 7 ia yee, please give full dotaila under ‘‘Remorke’” 
3, REMARKS (If moro apace ie required, attach additional sheet) 


Pete. erg Sele He Gay, CG. lene, C408 leer 


. 4) ~ oo Ys 
ie : ALS Ale: Ce BE he. Gite" Lowe ee C0 4 25 


aude k An Sy ae Ta Che: wh Wa van ear 


Cocca Ga SVN a cc a4 ye ble evtles 
CG Cer be ae : . e 


Fe 


NAME OF er pr TYOUR POSITION OR TITLE AND SIGNATURE ¢ 


VATE ° 
i) 3/0. ’ ceneetsed- he I ee -- SDD) Re ere a, ae, 
é¢ : anes: ty Zs 
Le ig pre = Ve The A Men tii. abe al L-- 
Wa 


cee reser ‘ 


9) i) FORM &, PREVIOUS EDITIONS OF THIS FORM ARE OOSOLETE- 
taern se pe 


© GPO: 1999 O— 909418 
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[c. EXH 5] 


INSTRUCTIONS: Please give consideration as indicated below. Complete 


the 


SFERRAL FOR CONSIDERATION 
V4.7 


tee 


Al fe 
Dé 


ref ¢ 
VF ATTACHCO APPLICATION 
REFERRED 
-_ tT ——— 
(AL GS, star Sf 
WKS fo PNG 4 aduifional space ta required) 


V/ fé.F hr Aldse. ; 
AXA patticorn, 


Lee 1933 


el SEL ECTEO 


her Slip C! 
44 DD 359 


FORM 
1 JUN 57 


REPLAC 


359 


GS. 77 


lhe, Abe Oi) CUT Tea 
OUIL DING AND ROOM NUMDER - 


1E $26 


[1 NOT SELECTED (Give rensonn in remarkn below) 


WHICH 13 OOSOLETE. 


form to show result of consideration and return with attachments in o 


sealed envelope to THE CIVILIAN PERSONNEL OFFICE, \ 


Rong. 


FYLFERR, 


= f 
(Tl veteran 


eS he. Khac 


TLNONVETORAN 
“(ldentity of roqueat, olc., o4 Noedcd) 


_tlatTLitan Ab Ga ticet fies (9 
Qhteep fYParirGu le Le. 


putgeck fe bige 


mot 
VEG 


Nibpy Zs -) (LLE 


DESI TI SITIO uTY 


17 & é 
BhGoble 1s Kang N40 
fee 


igen) 


€3 00 FORM 359, 1 


\ 
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[G. EXH. 6] 


DEPARTMENT OF THE ARMY 
DEFENSE LANGUAGE INSTITUTE. EAST COAST GRANCH 
U.S. NAVAL STATION (ANACOSTIA ANNEX) 
WASHINGTON, D.C. 20390 


DLIEC-COMPT-C 


SUBJECT: Selection of Applicant - Vietnamese 


Staff Civilian Personnel Division 

ATIN: Recruitment & Examining Section 
(Mrs. Boyer) ; 

Rm 1E429, The Pentagon 

Washington, D. C. 


1. Reference $F52# DLIEC 34-66, 15 DEC 65 and DF, DLIEC-CPC, subject: 
"Eyaluation of SF57 — Mr. Bong," dated 23 SEP 64. 


2. Mr. Bong Le — Khac is selected to fill the current Vietnamese 
instructor vacancy at grade GS-7. Request he be appointed as soon as 


possible. 


FOR THE COMMANDANT: 


aS : 

<PpROBERT E- FLEXNER— 
LTJG USNR 

Administrative Officer 


: JA 25 
este Salieeet 


APPOINTMENT AFFIDAVITS 


FPL M. CHAPTER AG 
WIPORTANT.—Before swearing to these appointment affidavits, you should read and understand 


the attached information for appointee 
ta 


DE?..OF. 02. AMY, ..CRFICE,.DEPUTY. CHIER OF STARE FOR PERSONNEL, ...WASHTNGTON, D 


(Departinent or agency) (Bureau or division) (Place of employment) ip 


BOEG.LE » do solemnly swear (or affirm) that— 
OATH OF OFFICE 
I will support and defend the Constitution of the United States against all enemies, forcign and 
pmestic; that I will bear true faith and allegiance to the same; that I take this obligation freely 


thout any mental reservation or purpose of evasion; that I will well and faithfully discharge the 
ics of the office on which I am about to enter, SO HELP ME GOD. 


AFFIDAVIT AS TO SUBVERSIVE ACTIVITY AND AFFILIATION 


er of any 
mt of the 


AFFIDAVIT AS TO PURCHASE AND SALE OF OFFICE 


| 

I have not, nor has anyone acting in my behalf, given, transferred, promised or paidlany con- 
ration for or in expectation or hope of receiving assistance in securing such appointment. 

AFFIDAVIT AS TO DECLARATION OF APPOINTEE 


The answers given in the Declaration of Appointee on the reverse of this form are 
ect. 


eer} a 


(oe Yes wea? 


SECTION 
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Reap saoewing me penareyre 
villinulitued Ur Abe Vasco 
This form is to be con, sted before entrance on duty. Answer 1 questions. Admitted unfavorabi 
information about such matters as arrests or diccharces will be considered together with the faverabiec informatio 
in your record in determining your present fitness for Federal employment. However, 2 false statcment 0: 
dishonest answer to any question may be grounds for dismissal after appointment and is punishable by law. | 


1 PRITLNT ADDALLS (etreet and number, city and Stato) 


Gis . 2s St, Mw, Washington D.C 


cn INT 
2(A) DATE OF BIRTH (0) PLACE OF BIRTH (city and State or city and foreign country) 
Macch 7, 9 >2. Seccth Vie faery C Thua Firww)) - Aha treme = 


, 


3.02) IN CASE OF EMERGENCY, PLEASE NOTIFY (D) RELATIONSHIP (C) STREET AND NUMDER, CITY AND STATE (0) TELEPHONE NO, 


Lfyrda Ine Feed land wife Sis fue L F Broek ly ny ALY.” DES 84334 


NT EXAPLOY, IN A CIVILIAN CAPACITY, ANY RELATIVE OF YOURS (EITHER BY BLOOD OR MARRIAGE) WITH WHOM YOU LIVE OR HAVE LIVED WITHIS 
NO - 
If 39, for each auch relative fillin the biank below. If additional space is necessary, complete under Item 12. ! 
eee oe ee. YE Pest i0r8 G2) TEM 
1) POSITION (z) TEMPORARY OR NOT WAR. | SINe 
TOST OFFICE ADORESS &} derarrsenr om AGENCY IN WHICH | RELATIONSHIP | RIED | GLE 


NAME 4 (Givo atreet number, if any) EMPLOYEO 1 (Cheek onc) 
—. —————————| == 


i | 
| 


le canennnnwcececeennnenereessenenen 


a 


INDICATE ANSWER BY PLACING IN PROPER COLUMN |YES| NO}) INDICATE ANSWER BY PLACING “X" IN PROPER COLUMN | YES 


—_—_———EEEE———————— _—————_— 
(AY APE YOU A CITIZEN OF THE UNITCO STATES OF AMFRICA, OR (D) ASA 10, (A) HAVE YOU fVER FILCD A WAIVER OF LIFE INSURANCE COVERAGE | 
7A SAMOA DO YOU OWE ALLEGIANCE TO THE UNITCO xX UNDER THE FLOERAL EMPLOYECS’ GROUP LIFE INSURANCE ACT? 


i 
(0) 1F YOU HAVE FILED SUCH A WAIVER, NAS IT DEEN CANCELED OR 


CT 
TIAL OR CMIPLOYCE OF ANY STATE. TERRITORY, COUNTY.OR 
REVOKEO? 


In your answer in “Yon,"* hive detail in Item [2__, __ — 

. PLORIVE OR WAVE YOU APPLIED FOR AN ANNUITY FROM THE UNITED TI. SINCE YOU FILED APPLICATION RESULTING IN THIS APPOINTMENT: 

STA O7 Or TMCT OF COLUMN TIA GOVEUNMENT UNCER ANY RETIRE NT vi EM CISCHARGED FROM EM! ry et. 

ET cont AMY PENSION OP OTHER COMPLTSATION FOR fILITARY OR NAVAL x aiecoe ci seein ngache aise ENT BECAUSE: 
DUCT ny 


Pre 
i pe answer in "¥on,"* kive details in Item 12- (2) YOUR WORK WAS NOT SATISFACTORY? 
oAatjgalaneiad Cisedibs bbe B. HAVE YOU RESIGNED AFTER OFFICIAL NOTIFICATION THAT: 
| (1) YOUR CONDUCT WAS NOT SATISFACTORY? 
x (2) YOUR WORK WAS HOT SATISFACTORY? 


€. NAVE YOU DEEN DISCHARGLO FROM THE ARMCO SERVICES UNDER 


A a comntakor OTHER THAN HONORADLE CONDITIONS? 


SAE Sa RS SE If your answer to A, B, or C is “Yes,” five details in 
RESULTING 1H ms ReTOINE ENT, HAVE Item 12 as clearly as you can romember, including the 
CIVIL SERVICE COM“AISION FROM TAKING wa name and address of employer, approximate date, and, 
NG CIVIL SERVICE APPOINTMENTS? Pi reasons in each case. 
Tf your answer Yos,"" Rive dates of and rensons for \ 
deahar = 


FE FOP ORTAILED ANSHENS TO OTHER QUESTIONS (Indicate item numbers to which anawers apply.) 


ITEM NO. 


ee eee 
INSTRUCTIONS TO APPOINTING OFFICER.—You must determine that this appointment would be in conformangd 
with the Civil Service Act, applicable Civil Service Rules and Regulations, and acts of Congress pertaining to appointment. 
This form should be checked for holding of office, pension, any record of recent discharre or arrest, age, citizenship, and me 
bera of family. Also, to esteblish the identity of the appointee, you should particularly check (1) his signature and handwriti 
against the application and/or other pertinent papers and (2) his,physical appearance against the medical certificate. 


te U. $. GOVERNMENT PRINTING OFFICE : 195%-O-517762 


JA 27 
hones crs Cree es CO 77. NOTIFICATION OF PERSONNEL ACTIOM \ 


IVIL, MU RVICL COMMISION 
wi-t 
ACD NY MINED 


i - 
AME (GAPS) LAST - FIRST - MIDOLE MR. - MISS - MRS. USE) | 3. BIRTH DATE 
(Mo. Day, Year) 


“TLRAN PREFCRENGCG 
t.=NO 3. + 10 PT, DINAD. B.° 10 PT. OTHER 
2.-5 PT, = 10 PT. COMP, 


10. RETIREMENT 


se 1.-cs 4 2 hONE 
1..* COVERED 2, - INELIGINL 2. > WAIVED B.- FICA 


| 
\[G. EXH. 8] 


S0-114-09 


NATURE OF ACTION 13. EFFECTIVE DATE | 14. CIVIL SERVICE OR OTHER LEGAL 


(Mow Day, Year) Orpestet 
SCUELULE 
ual I 


~ ARLE 4 O72 we TDS = tron 97: 


RON: So itign TITLE AND NUMBER 16. PAY PLAN ANO 17. GRADE OR LEVEL 18. 
OCCUPATION CODE 


AME AND LOCATION OF EMPLOYING OFFICE 


POSITION TITLE ANO NUMBER 21. PAY PLAN ANO | 22. GRADE OR LEVEL 23. 
- OCCUPATION CODE 


iu? OF STAPF FOR PERSONNEL, DEFENSE LANGUAGE INSTITUT“, 
eek, Ee: BR, PAR EAST LANG DIV, VIbTWASESE DN, 


perenne gee 


sec rehome a 


PUTY STATION (City » State) 


26. Position Occurico! 29. 


m4 ITIVE rT 
I—COMPETIT! SERVICE (wromn) 
R~EXCCPTED 
ecrvice 


| 
[LOCATION CODE 


A. SUBJECT TO COMPLETION OF 1 YEAR PROBATIONARY (OR TRIAL) PERIOD COMMENCING cece 


B. SERVICE COUNTING TOWARD CAREER (OR PERM) TENURE FROM. 
SEPARATIONS: SHOW REASONS DELOW, AS REQUIRED. CHECK If APPLICABLE: | c. DURING Co) ©. FROM APPOINTMENT, 
: 05 PROBATION | 
COCOSSO 
AY O 


OF APPOINTMENT AFFIDAVIT (Aceeasinne anty; 34. SIGNATURE (Ur wthee authentication) ANO TITL 


19.03 FOR THE ARPOINTING OFEICER ¢ 
¢ pis ae ri 
| 


°o 
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25 January, 1966 


Memorandum for: Capt. Alford 


From: Dr. Chen 


Subject: 


1. 


The Need of Mr. Bong's Services 


DLIEC is desperately in need of Vietnamese 
instructors, especially those who can speak 
South Vietnamese. We have made numerous 
inquiries and contacted various agencies in 
search of qualified Vietnamese teachers. 

None was available because they were in great 
demand, It was with extreme difficulty that 
we finally found Mr, Le-Khac Bong who is not 
only a native of South VN, but also a highly 
qualified teacher. 


Mr. Bong possesses good academic background. 


_His education includes Baccalaureate, 1952 


(South VN); post-graduate studies -- law and 
literature, 1952-54 (University of Montpellier, 


France); Faculty of Letters -- literature, 
1955-56 (Saigon University); education and 
linguistics, 1960-63 (Teachers College, Columbia 
University). We only offer him GS7-1. With. 
such a modest salary DLIEC can hardly hire a 
better educated person. Therefore, we can 

not afford to lose him. 


In regard to professional qualifications, 
Mr. Bong's are more than adequate to meet 
our instructor's requirements. His past 
teaching and working experiences in other 
schools and intitutions are very valuable to 
DLIEC, He taught Vietnamese, English and 
French at Vo Tanh College, 1957-66 in South 
VN, At FSI he taught Vietnamese language 
from Apr. 1963 to June 1964, He also was a 
Vietnamese teacher at Sanz School of Languages. 
In 1964 Mc. Bong worked for the Voice of 
America aS an announcer and translator. He 
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also passed the examination at Joint Publica=- 
tions Research Service which qualified him 

as a translator from Vietnamese and French 
into English. The last mentioned exam alone 
proves that his command of both Vietnamese 
and English (besides French) is excellent. 
Armed with such professional capabilities, 
Mr, Bong is indeed a hard-to-get addition 

to the Vietnamese faculty of DLIEC. 


As far as classroom performance is concerned, 
Mr. Bong conducts his classes in a superb 
manner. He is versatile, conscientious and 
well versed in the employment of good and 
modern teaching methodology. His students 
like his personality and deeply appreciate 
his teaching techniques, 


Another very important factor is that when 
DLIEC moves to EL Paso, we will definitely 
lose several Vietnamese instructors who have 
decided to remain in the Washington area, 

In fact a VN lady teacher already resigned 
last month on the ground that she did not want 
to go to Texas. Since Mr. Bong desires to , 
move with our school to EL Paso, we strongly 
urge that this intelligent, young and able 
VN instructor be invited to remzin in the 
U.S. so that DLIEC can be benefited by his 
invaluable services, 


Furthermore, Mr. Bong is highly recommended 
by his colleagues who know him well, It is 
assured that his devotion to his profession 
and his cooperation with this school will 
bring greater success to the VN-language 
training of our military personnel at DLIEC, 


4 Jolia I. He Chen, 
Chairman, Far East Division 
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[G. EXH 10] 


DEPARTMENT OF THE ARMY 
DEFENSE LANGUAGE INSTITUTE, EAST COAST BRANCH 
U.S. NAVAL STATION (ANACOSTIA ANNEX) 
WASHINGTON, D.C. 20390 


* DLIEC-CPC 


SUBJECT: Immigration Status of An Employee &5 JAN 166 


Staff Civilian Personnel ‘Division 

ATIN: Personnel Management Assistance Section #2 
(Mrs. Fran Miller) bs 

Rm 1£417, The Pentagon 

Washington, D. C. 


1. Mr. Bong Le Khac was entered on duty with DLIEC on 18 January 1966 
as an Instructor of Vietnamese, GS7. 


2. This activity was advised on 19 January 1966 by Mr. D. S. Goff of 
the Immigration and Naturalization Service (Telephone: code 187 ext 2850 or 
3791) that Mr. Bong Le Khac‘has "no status" as an immigrant to the United 
States. : 

3. Request your office assure that future non-citizen applicants who 
are selected by DLIEC for employment have an employable immigrant Status in 
the United States before they are brought on duty. The local Immigration 
and Naturalization Service Office has indicated a willingness to assist your 
office in this matter. 


4. As regards the case of Mr. Bong Le Khac, request your office take 
the necessary steps to retain his services with DLIEC. 


FOR THE COMMANDANT: >: eS 
4, 7 gy Q we 


I Son &&! GREINWALD 
eevee U. S. Army 


Secretary 


; JA3i 
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CAR 346 (aN \ t 
E a at RS 
FICE SYMBOL OR FILE REFERc NCE | SUBJECT 


CSSCPD-ER Immigration Status of Bong LeKhac 


© DLI, East Coast Branch FROM Chief, Recruitment & DATE 25 Feb 66 cmt 1 ¥ 
ATIN: Captain John H. Greinwald, Examining Section, SCPD Mrs. Boyer/73133/cf 
| Secretary OCofSA 


il. Reference is made. to your letter of 25 January 1966. 
os : | 
“'2, The information outlined in subparagraph a and b below is a confirmation of a § 
pnversation between Mrs. Boyer, this office and Captain Alford of your office, on 17 i 
lebruary 1966. | : 
a. The matter of Mr. LeKhac's retention in the United States was taken up 
ith|officials of the Office of Defense Research and Engineering, designated\ by the 
ecretary of the Army to handle a case such as that of Mr. LeKhac. Upon completion of § 
he required negotiations on our behalf, Mrs, Kraus from the Office of Defense Research | 
poene cerns informed Mrs. Boyer that Mr. LeKkac could not remain in the United 
ates. 


4 


| 
b. A special concession was obtained for your office to retain Mr.) LeKhac 
or a thirty day period which will expire 15 March 1966, This special period of time 
s for the express purpose of easing, if possible, the problem of replacing) Mr. 
eKhac, 


| | 
3. Confirmation of the immigrant status of future applicants will be obtained a 
om officials of the Immigration and Naturalization Service by this officel prior to.-} 
e applicant's entrance on duty. However, we wish to point out that this may create 


pme recruiting delay because the immigrant's records are not always easily~located. 


‘4. Our files show the following applicants have been rated under our announcement 
hich opened 1 October 1965 for the position Instructor of Foreign Language (Vietna- 
ese), GS-1710-7. The first two meet minimum qualification requirements insofar as, 
psidency and experience or education are concerned, The applicants have not been 
psted yet, as far as we are aware. 


a. Van-Anh D. Long 
| 


b. D . ira 
c. Toan Nguyen (college graduate plus 3 years' teaching experience). 


iS. Mr. nor has Mr, 


BH fed. 
- 7 


‘{ w4tes. Homan | 
SF-57 (Nguyen) Chief, Recruitment and Examining Section 
Staf£ Civilian Personnel Division 


bn 


eo 
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OFFICE UF THE DIRECTOR OF DEFENSE RESEARC. AND ENGINEERING 
WASHINGTON, O. C. 20301 


< 
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‘DEDARTMEND OF DEFENSE POLICY AND PROCEDURE ON REQUESTS FOR WAIVER OF THE 
GWO-YEAR FOREIGN RESIDENCE REQUIREMENT OF THE EXCHANGE VISITOR PROGRAM © 


TUE U.S. EXCHANGE VISITOR PROGRAM 


During the post-war period the International Educational Exchange Program 
mas increasingly become one of the most creative and valuable means of inter- 
national cooperation and mutual assistance between the United States and over 
100 countries participating in the program. U.8. policy and support for the 
srogrem are set forth in the Mutual Educational and Cultural Exchange Act of 
356 (15 Stat. 535). Under the cuspices of the Exchange Program, large numbers 
of Soreiga nationals come to the United States as students, visiting professors, | 
~eeturces 6nd research scholars for educational assignments in U.S. colleges, 
univerrities, hospitals end industrial laboratories. As part of the same 
srogrei, 6m increasing number of U.S. faculty members and students go on 

7 - 

Cue Ue. S. scientific and engineering commnity and the Department of Defense 
sorvicularly tarough its extensive program of basic research contracts with 
waivorelvies, Lave benefited substantislly from the doctoral and postdoctoral 
y foreign exchange scientists end engineers associated with these 

‘ Devense industry contractors bave aleo gained substantielly from the 
yorvic pation oF vaese highly qualified exchange scientists and engineers in 
industrial researca and development :programs during the 12-18 months practical 
x kag period generally permitted exchange visitors upon the completion of 
tueir academic studies. ' 


Ecaic to tke integrity and success of the Exchange Program is the fulfille 

Luss of vne comltmont that exchange visitors return home at the completion of 
‘cheir progvem and utilize to the benefit of their own countries and, implicitly, 

~ she United States the knowledge and skills acquited here. Scientific aad 
wacincnring talent is en important national asset which participating countries 
Lose, aud can ili. afford to lose, when their gifted students and research 
scholecs wish to remain in the United States and are encduraged by Americans 
%O GO 50. . . 


POLDICN RESI@ENCE REQUIREMENT AND PROVISION FOR WAIVER 


ae Congress and the Department of State have consistently sought to 
ctreagtaen the Exchange Program and protect its integrity. To this end, the 
Congress in 1956 passcd Public Law 555. The Mutual Educational and Cultural 
xchange Act of 1961 strengthened this law further and made it a part 
(Section 212(e)) of the Immigration and Nationality Act. Thies provides: 


No yerson admitted under Section 101(a)(15)(J) or acquiring - 

euch stssus after admission shall be eligible to spply for an 

‘imnuigrvent vica, or for permanent residence, or for a non-immigrant 
visa under Section 101(a)(15)(H) until it is established that 
such person bas reside’ and been physically present in the country 
of bis nationality or bis last residence, or in anothar foreiga 
country for ca asereeate of at ieast two years following departure 
from whe Unites Statas: Provided, That such residence in another. 
country sbali ca cons 4dered to nave satisfied the requirements of 
this subsection 1f the Secretary of State determines that it has 
serve the purpose 6nd ‘the intent of the Mutual Educational and 
Cultural Exchange Act of 196i: Provided further, That upon the 
Zavorsble recommendation of the Secretary or State » pursuant to 
the request or sa interested United States Government agency, or 
of the Comlssioner of Immigration end Naturalization after he 
bac determined that departure from the United States would impose 
excepvional bardahip uzca the alien's spouse or child (if each 
spouse or chili ia a citizen of the United States or a lawfully 

' yesident aliea), the Attorney General may waive the requirenent 
of such two-year fomeign residence abroad in the case of any alien | 
Veose Simlasion to tne United States ia foun by the Attorney ‘ 
Gexnersi to ba in the public interest: And provided further, That 
che provisions of this parsgraph- sball apply also to those persons. 
waco acquired exchange visitor status under the United States 
Tngorsation and SEER Exchange Act of 1948, as amenied. 


In sccordence aici this proviaion, the Departeent of Defense may, as as | 
sh iLtéeTested U.S. Goverment agency, submit requests for waivers to the | 
Tepertuiwiy er Stace. Tae Department of State reviews the request from tke 
sbaxeze, 3% OF policy, program and Foreign relations implications. A favorable 
review s3euits in a State Department recommendation that the waiver be granted 
+0 whe Exproprisite District Office of the Immigration and Naturalization Service, 
waies acvs Zor the Attorney General in waiver ceases. If it concurs in the 
recomencation, the District Office Aotifies the individual directly that) the 
‘weiver i6 granted and also informs him of further steps to be taken by him and 
his exployer to cuarity his status. 


Os DarENSo RESPONSIBILITY FOR RSVIEW OF WAIVER REQUESTS 


oe a 7, voz Ostice of the Director of Defense Research and Engineer- 
TES GH & CLe&Cing house Zor waiver requests based mainly on excianee 
visivere' present or potential contribution to research and engineering work 
in Delense iaecweecetes* universities and defense industry. The objective is to 
have oxe DOD Toca. point Yor information and referral purposes end to assure 
usirormity of sevaew ani Jjudgnent in the application of standards designed to 
protect the integrity of the Exchange Program and as make it poessere in 


. o 
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cocgelLling cases to retain persons of unique and outstanding qualifications 
wooSG sexvices are urgently required for programs of very great official 
anterest to tke Deparvment of Defensey It is clearly against national policy 
SO “oe The Exchange Program as a recruitment source for critical shortage 
Stectelises of exceptionsl calibre who bave been tried and proven on the 
Amewites seene. Ia accorésnce with this policy, each waiver request will .be 
andivyiduelly end strictly evalusted in terms of the following considerations 
oh stacdermd3: 


l. wick vriority chorecter of the progrsm or activity involved. The 
survilees Of: coe excnange visitor srould be needed on @ high priority program 
oz octieial interest to the Department of Defense. The documentary evidence 
suoniited ‘oy tae employer end supported by the sponsoring Defense activity 
stowld indicate the nature, scope, specialized personnel requirements and 
national security interests served by the program. 


sontieL relationship of the exchange visitor to the program. The 
exchange Visator snovid be needed as & principal participant in the program 
or activity involved. Tbe documentery evidence should eiremy indicate.*,, 
specifically bow the loss or unavailability of the exchange visitor's services 
(cetrimeatal to the initiation, continuance, completion or 
success of the program or activity. 


%. Crivicni cuciifications of the exchange visitor. The exchange visitor 


shoulda possess unique end outstanding qualifications, training and experience, 
tacluding « clearly Genonotrated capability to make original and significant 
conteioxtions to the progrem. In the case of scientists and engineers, this 
generaily involves specialized training at the doctoral or postdoctoral level 

Sor & posiwion of the Department of Labor List of Critical Occupations; recogni- 
~-s5 or excenience and originality in the international scientific and engineering 
conmunzcy aad tarough professional publications; and abilities and skills that 

are urgently needed and not otherwise available. : 


erson on an official Exchange Progrem 
iu toe case of en exchenge visitor who came to ths 
: ciel Exchange Program of the U.S. Government, the 
zy evidence should include informstion on satisfactory clearence with 
as Smonteming egency.| Yor example, a recipient of a Fulbright Travel Grant 
-rouga the Conterence Boaxd oF Associated Research Councils needs to requess 
Z nexmissioa to Torveit the return portion of his grant and possibly to repay 
vel to wae United States. This will be determined by the Fulbright Commnissig 
r, country waich is generally reluctant to release a grantee from the 
: If 


, 


> 


5. Relevance of other factors. Consideration of waiver requests ie not 
exicted to tne professionai aspects of the exchange visitor's present ior 
avial contribution to programs of éfficial Defense interest. Other rele- 

Tacte concerning the exchange visitor's nonimmigrant status, his commitment 
+O xesura home, the attitude of his government, and the prospects for making 

esse cvive use of the knowledge and capabilities acquired in the United States 

@ vaxen into account. The objective is to reach as sound and equitable 
fense decision as possible in terms of all relevant factors. 


< 3 u 
‘ 


_ 6. Anpidestion of policy to Exchange Visitor wives of U.S. citizens and 
Levtully Fesidens auiens. ‘the merits of a waiver request for an citizens 
Visnvor Wire Of G U.S. citizen or lawfully resident alien will be considered 
iu accordance with the standards set forth above only when the documentary 
evidence clearly indicates that the loss of the husband's services throu; 
his wite's compliance with the foreign residence requirement would be clearly 
Govrinentsl to programa of official Defense interest. Waiver requests based 
on tie exceptional hardship provision of Section 212(e) of the Inmigration 
and Netio: nality Act should be made directly to the nearest District Office of 
cao Immigration and Naturalization Service which hes sole jurisdiction in such 
CAsebe 


PROCEDURE TOR FILING WAIVER REQUESTS 


The attached Fact Sheet should be completed and sent, with appropriate 


aosumentary evidence, either directly or through a sponsoring Department of 
Detense accivity, to 


Tne Director of Defense Research and Engineering 
"Pentagon Builaing ie 


“Washington 2%, D. C . 20301 ana owt 
Attention: WAnaGOGMaauAKeNxnns Assis tout fe K»D A ‘P 
Reow °3D 1014 : . 
Wanver requests for an exchange visitor's dependents, when required, will be 
ancluéea in a Defense request for a waiver in behalf of the exchange visitor. 
Ween a Wize is also an exchange visitor in her own right (J-1 status) and not 


as ber nusband's dependent (J-2 status), a pocoarete Fact Sheet should be 
compieted for her. 
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DEPARTMENT OF DEFENSE 
OFFICE OF DIRECTOR OF DEFENSE RESEARCH & ENGINEERING 


Application for Consideration of Waiver of the Two-Year Foreign Residence 
Requirement of the Exchange Visitor Program. (Please complete or use as 
model; type or print. If additional space is needed, use separate sheets 
and refer to item number.) 


I. Applying Institution 
Name & Location of Applying Institution: 


Name & Phone No. of responsible official: 


II. Individual for Whom Waiver is Requested 
Name: 
Maiden Name (if married): 
Date and Place of Birth: 
Nationality: 
Exchange Visitor Visa No. (or Alien Registration No.): 
Date of visa expiration: 


, 


Exchange Program Affiliation(s) & No.(s): 


Was exchange visit supported by U.S. and/or own Government funds? If 50, 

please explain; , 

Immigration and Naturalization Service Orfice: 

Has Individual or Employer Filed Third Preference Visa Petition? (INS Form I-10) 
If so, where and when? 


U. S. Entries: | U. S. Departures: 


Date Place | e of Visa Date Place 


Country of last foreign residence before U. S. admission: 


Occupation: 


Major field of activity (1.e., Education, Engineering, Natural or Physical 
Sciences): 
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Education and Professional Treining (College, postgraduate, other): | 


Name & Location of Institution Dates Attended 


Experience (Start with Current Assignment end work backward): 


Nane & Location of Organization Period of Service Nature of 


| 
19. List significant publications (if required, copies will be requested): 


20; Family (if married, list dependents): 


Name Date & Place of Birth Nationality Visa Status while 


Spouses 


Children: 


eo Current Heme Address: 
22. Current Office Address: 
23. Has Waiver Application been made in another Federal Agency: 


If so, give date and results (use separate sheet if explenation of denial 
would be relevant to this review.) 


Has concurrence to proposed waiver been secured from Exchange Visitor Program 
sponsor? (Please attach comments of Exchenge Program official if available. ) 


Wen doth husband end wife are exchange visitors in their own right (i.e., 


each has J-1 (exchange visa) status, a separate application should Pe com- 
pleted for each. 


III. Basis for Waiver Application 
Please present, in an accompanying letter, a description of the individual's 
special qualifications and experience for contributing to programs of official 
interest to the Department of Defense in terms of criteria and considerations 
set forto in the [Tefense policy and procedure statement. Where applicable, 


identify contracts or grants by title, number, source and responsible con= 
tracting official. 
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WASSERMAN & CARLINER 
Washington 4, D. C. 


March 9, 1966 


The Secretary of Defense 
Department of Defense 
Washington, D. C. 


Re: Defense Language Institute 
Bong Lehac 


Dear Mr. Secretary: 


I am writing you to call your attention to what appears to be 
an egregiously indefensible decision by the Defense Language Insti- 
tute, acting upon the recommendation of the Office of International 
Training Division of the Agency for International Development, and 
a parallel decision by the Office of Defense Research and Engineer- 
ing, with regard to the services of an instructor in the Viet Namese 
language. 


The instructor in question is Bong Lekhac, a native of Viet Nam, 
who entered the United States under the Exchange Visitor Program 
to pursue post graduate training in education and linguistics at 
Teachers College, Columbia University. His status as an exchange 
visitor expired in 1963, but Mr. Lekhac nonetheless remained in the 
United States to teach Viet Namese for various government agencies. 
From April, 1963, to June, 1964, he was employed by the Foreign 
Service Institute, in 1964 by the Voice of America, and he is pres- 
ently employed as a Viet Namese language instructor by the Defense 
Language Institute. 


In order for Mr. Lekhac to continue to remain in the United 
States, in view of his circumstances, it is necessary that he be granted 
a waiver of the requirement under Section 212(e) of the Immigration 
and Nationality Act that he reside abroad for a period of two years. 
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Such a waiver can be granted if it is found to be in the public inter- 
est. Your office has on many occasions initiated such waiver requests 
for persons whose services were deemed to be necessary for the 
national defense. 


There is no question that Mr. Lekhac’s services are presently 
urgently needed in connection with the training of personnel for 
duties in Viet Nam. This has been attested to by the request that 
he be retained by the Far East Division of the Defense Language In- 
stitute. That office has described Mr. Lekhac’s command of Viet 
Namese, English, and French as “excellent”, his classroom perform- 
ance as “superb”, his teaching methodology as “versatile”, his work 
as “conscientious”, and his personality as “likeable”. It has stated 
that the Institute is in “desparate need of Viet Namese instructors”. 


Notwithstanding what is plainly a basis for an appropriate, in- 
deed, an essential request, by the Defense Language Institute to retain 


Mr. Lekhac’s services as an instructor, that agency has chosen not to 
initiate the action necessary to seek a waiver of the requirement that 
Mr. Lekhac leave the United States. As a result, Mr. Lekhac’s em- 
ployment as a Viet Namese Language instructor has been terminated 
by the Staff Civilian Personnel Division effective March 15, 1966. 


I have been informed that the Department of Defense has been 
guided in its decision by the position taken by the International 
Training Division of the Agency for International Development and 
of the Viet Namese Embassy. The Agency fer International Devel- 
opment, which financed Mr. Lekhac’s study at Columbia University, 
believes that he should return to Viet Nam to teach Viet Namese. 
The Viet Namese Embassy opposes Mr. Lekhac’s continued presence 
in the United States for its own political reasons. 


Neither of these reasons seems relevant to a decision which 
must be made by the Secretary of Defense to determine whether Mr. 
Lekhac’s services are necessary in the public interest of the United 
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States. In view of the acute need for Viet Namese language instruc- 
tors by the Department of Defense, it is urged that the decision to 
terminate Mt. Lekhac’s services be withdrawn and that the necessary 
request be made that Mr. Lekhac be relieved of the requirement that 
he depart the United States for a period of two years. 


It may assist you in rendering your decision to know that in no 
event does Mr. Lekhac plan to return to Viet Nam at the present 
time. Prior to his departure for the United States, he had been ban- 
ished by the Viet Namese authorities to an isolated area because of 
public criticism of the government. If he is required to leave the 
United States he will take up residence in a third country. Thus, if 
the position the Agency for International Development and of the 
Viet Namese Embassy is acceded to by your office, only the United 
States will be disadvantaged by having lost the services of a person 
who is concededly an exceptional public servant. 


Because Mr. Lekhac’s services have been terminated effective 
March 15, 1966, it is requested that this request be given urgent 
attention. 


Respectfully yours, 


DAVID CARLINER 


Copies to: Honorable David E. Bell 
Administrator 
Agency for International Development 
Washington, D. C. 
Honorable Thomas D. Morris 
Assistant Secretary of Defense (Manpower) 
Department of Defense Washington, D. C. 
Mr. John S. Foster, Jr., Director 
Defense Research and Engineering 
Department of Defense 
Washington, D. C. 


Mrs. Astrid Kraus 

Executive Assistant 

Office of Defense Research and Engineering 
Department of Defense 

Washington, D. C. 

Mr. William J. Homan, Chief 
Recruitment and Examinations Section 
Staff Civilian Personnel Division 
Department of Defense 

Washington, D. C. 

Captain John Greinwald 

Secretary, Defense Language Institute 
Department of Defense 

Washington, D. C. 
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OFFICE OF THE DIRECTOR OF DEFENSE RESEARCH Al. ENGINEERING 
WASHINGTON, D. C. 20301 


‘18 March 1966 


> Tye oS BMaantin 
aere waves Valine? 
Tne yee % Carli 
WeaowlwCes beds CF CGPune? 
~ went hn = 
lOxe}ovetore sce) 

ty - * rere y “2 
Warner Buileing 

Ia alan ane 
Vv GSuingeon 4, Te (Omm 


oe fr. wp ticva » 
sear Me, Caciiser: 


I nave beon asked to reply to your March 9, 1966 letter to the Secretary of 
_Doleuse relating to a cetermination made in this office that the Department 

oi Defense shouid not request a waiver of the foreign¢residence provision of 
Section 2i2(e) oZ the Immigration and Nationality Act in behalf of Mr. Bong 
peknac, a Viet Namese exchange visitor teaching in a Defense Language 
Institute (DLI) Fast Coast program. 


2 Seolieve you are famillar with Defense policy and procedure on waiver requ2sts 
and received a copy of tne enclosed policy statement prior to review of a waiver 
aopiicaiioa you Submitted to our office in 1965. When you discussed Mr. Lekhac's 
situation with Mrs. Astrid Kraus on March 2, 1986, you were informed that 

DLi in early Pebdruary'naa requested our assistance in securing a waiver for 

liz. Lekhac and that our review resulted in a determination that a valid waiver 
Tecuest could not be made to the Department of State in this case. In view of the 
urgent need for Viet Narsese instructors, this decision was reluctantly reached 
aiier a careful assessment of all relevant factors. 


, An important Zactor in this decision was Mr. Leihac's status as a participant 

1 in en Offieiai exchange visitor program of the U.S. Government. Both Deiense 
solicy and aa Interagency Agreement (Foreign Aifairs Manual Circular No. 292), . 

‘to waich Defense is a signatory, require the coneurrence of the sponsoring 

) Paczrai agency to a waiver request by another interested Federal agency. As 

an SID ovantee selected by his own government for U.S. training, Mr. Leknac 

nas @ Special obligation to honor his return-home commitment. Since his AID 
upr0rt was terminated in April 1963, AID ‘and the Embassy of Viet Nam sought 

cure Lis return to Viet Nam after the birth of his child and an adverse 
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Rot ia our original waiver rey iow requested by the Defense Language Institute 
22G fa the current re-assessment of the merits of a waiver in response to your 
ciisr, we find that AID, the Department of State and the Viet Namese Government 
tand iirmly opposed to a walver on program, policy and foreign relations 
mounds. iif Vict Nam needs Mr. Lekhac's services in a military or civilian 
city in support of Joint U.S. - Viet Nam objectives in Viet Nam, in our 
nx this requizeraent must take precedence over Department of Defense 
ior his language instruction services here. In another AID grantee cas2 
score recently, doth AID and the Viet Namese Embassy gave written con- 
nce to Our waiver request to help enable the Defonse Language tastitute to 
ect its urgent Viet Namese Languago requirements in a prime program area. 
| 
rt that Mr. Lekhac would take up residence in a third country rather 
ura to Viet Nam at the present time. Unless there is a genuinely valid 
; ae such a cecision on Mr, Leknac‘s part, this would, in viewot U.S, 
SE BEERS in Viet Nam, reiniorce rather than alter the judgment that a 
i = would not be in the U.S. national interest, Your reference to Mr. Lekhac's 
baaishmont by the Viet Narsese authorities to an isolated area because of-public 
riticism of the government in power prior to his U.S. admission in 1980 | 
nrocuces a factor that has not, to our knowledge, been previously raised. 
sii to bring any relevant information you have on this matter-te the | 
pieation of the Desk Officers in AID and the Department of State wha would 
mpetent to cvaluate the facts and the efiect of such a situation on AID's © 
present position with respect to a waiver. Under our working relationship! 
sID and State, we are notified of any change in their position in a case 2 interest 
© the Talent of Defense. 


Zou repo 


Sincerely yours, 


7s Tae, Je, Ely 
Wu. J. Ely 2 
Lt.Generai, USA 
Deputy Director 
(Administration and Management) 
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A13 433 12 


March 5, 1965 


virector, Visa Of 
Department of Sra 
Washington 25, D. CG. 


Dear Sir: 
‘reseed to the Azeney for International Develecnent concerniag 


visitors, Sond pose eesires to edyvisa you that 
for a BREE ae two 36 oar foreigza residente 


re 
Vv 
Z 
A 
o 


it has ae ‘do ee that the Grceattoral hardship a abe 
established fa this ease. 
| 
| 
advise whether the Departreat of State 
ws required to cepart Eren the United States, 
zion ante tho present Service policz of per 
remain pecding the ecrplettoa of a study 
ie ases which are not Fourd to be approvable,. 


desi 

wife vould & t2 GN ONS ot 
Bitliny such persenzs to 
couceraoing exction 212(e 


Sineerely, 


ee 
Willian P, O'Brien 
Acting District Director 


CC: Associate Deputy Regional Commissioner, Operations 
Richmond, Virginia Reference your SE 2144j.1-C 


SFS:lsa 


ii 
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DEPARTMENT OF STATE 
BuRCAU OF EDUCATIONAL AND CULTURAL AFFAIRS 


MAR 26 1965 
Dear Mr. O'Brien: “ 


Reference is made to your letter of March 5, 1965, concern- 
ing the case of Bong Lekhac, Al3 433 125. 


Your letter has been referred to the appropriate officials 
in the Ageacy for International Development for an expression of 
opinion on the point raised in your last paragraph. Immediately 
on receiving their views, I will furnish the Department's 
reply. 


Sincerely yours, 


LE eee Beipee 
at 
4 bist hk. eT 
. Culver E. Gidden 
Chief, Facilitative Services Staff 


Mr. Willian 2. O'Brien, 
Acting Discrict Director, 
Immigration and Naturalization Service, 
312 Old Post Office Building, 
12th & Pennsylvania Avenue, N.W., 
Washington, D.C. 20536. 
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"tls DEPARTMENT OF STATE 


* BUREAU OF EDUCATIONAL AND CULTURAL AFFAIRS 


9 18 
MAY 25 1965 


Further reference is made to your letter of March 5, 1965, 
concerning % e of Bong Lekhac (Le Khac Bong), Al3 433 125. 


Tne Agency for International Development requests that the 
alien's application for a section 212(e) waiver be denied and that 
nae be obliged to fulfill his commitment to return to Viet Nam where 
nis services are critically needed. The Department is of the opinion 
Mr. Bong should be required to depart fron the United States in spite 
of the present Service policy of permitting such persons to remain 
pending ihe completion of a study concerning section 212(e) cases which 


are found not to be approvable. 


Please advise concerning the action taken so that return travel 
can be arranged. 


«Sincerely yours, 


For the Secretary of State: 


Culver 5. Gidden 
Chief, Facilitative Services Staff 


Mr. Letris D. Barton, 
District Director, 
Immigration and Naturalization Service, 
312 Old Post Office Building, 
Washington, D. C. 20536 


cet Mr. Joseph W. Hughes, Acting Chief, 
Agency for International Development. 
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3.433 125 


Mx. Bong Lokhac ; ts 
618 - 23rd Street, NW. 
Washington, D. C. 


Dear Mr. Lelkhae: 


This refors to your application for a waiver of the 
toreign xesidonce requirement of Section 212(e) of the Immigration 
and Nationality Act, as amended, based on the hardship which would 
rosult to your wife by your compliance with this requirement of law. 

“ee | 

Cases involving exchange visitors who marry United 
States citizens during their temporary’ stay in this country present 
many ditticultics for all concerned. In support of your application, 
you stato that if you return to Viet-Nam, tlre country of your nation- 
ality and last residence, your wife would not accompany you, you 
would be drafted into the army, and you would not be allowed to leave 
the country. Because of these factors, you feel that if you depart the 
United States, your wife would divorce you. Also, you could not earn 
sutticient income in Vict-Nam to support your wife in the United States 
while providing for your own necessities and, as a result, she would 
have to find employment. aS 


it is noted that your wife let? you 8 months ago and is 
xesiding with her mother and father in New York. She is employed, 
has contributed no money to assist you in your financial difficulties, 
and has seen you only twice since the separation. | 
| 

Tae statute provides that a waiver on hardship grounds 

vaay be grantod only if the exchange alien has a United States citizen 
ox lawful permanent resident spouse or child and compliance with the 
foreign residence requirement would irapose exceptional hardship upon 
such spouso or child. Since an exchange alien must have a United 
States citizen or lawful permanent resident spouse or child to be eli~ 
gible to apply for a waiver, certain personal hardships are inhgrent in 
evexy case in’complying with the 2-year foreign residence requirement. 


Wour wife icit you by choice & months ago and appears to be sube 
isting satisfactorily without you, and therefore the elements’ which 
would constitute extreme hardship to her if you should retura to 
Viet-Nara could hardly be present in your case. The hardships 
which you might incur in Vict-Nam, while possibly of an exception- 
ai nature, would not be inflicted on your wife. 


in deterr-ining whether hardship would be exception- 
ai, this Service raust consider House of Representatives Report 
No. 721 Gated July 17, 1961, prepared by Subcommittee No. 1 of 
the Committee on the Judiciary, on the "Ixamigration Aspects of the 
International Educational Exchange Program". On page 121 of the - 
xeport, the Sudcommittee reiterates and stresses the fundamental 
significance of a most diligent and stringent enforcement of the foreign » 
residence requirement. The report states, "It is believed to be detri- 
rnental to the purposes of the program and to the national interests of 
the countries concerned to apply a lenient policy in the adjudication of 
waivers, includinz'cases where marriage occurring in the United 
States, or the bixth of a child or children, is used to support the cone 
tention that the exchange alien's departure from this country would 
cause pexsonal hardship". 

i 

The factors in your case have been carefully consid- 
ered. From the foregoing, it has been concluded that the hardships 
you have set forth constitute the usual hardships which could be 
anticipated, rather than the exceptional hardship contemplated by the 
statute. it has been determined that the strict demands of the statute 
have not been met and that exceptional hardship has not been estab- 
lished in your case. ee 


Sincerely yours, 


DISTRICT DIRECTOR 


'  SFS/be 
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‘Date & Flace of Birth: March 17,1932 Nhsi-tcang, South Viet Nam 


WALVER REQUEST - SECTION 212(e) 
IMMIGRATION AND NATIONALITY ACT: 
PACT SKEET 


te Khee oS: 
Nene: Mr. Bong Dibtiater 


. 


Nationality: Viet Namese . . 


” Exchange Viultor Visa No. & Date of Expiration: / 


ow 


Exchange Progra Affilietiona & No(s).; AID 
Was exchange visit supported by U.S. or own Government fimds: 


If vo, please explain: 


| 
braigration & Naturalization Service Office; Washington, D.Cpig File Ho,: 


If su, waere and vhen?: 
s 


Date Place. Date 
1960 


(Country of Tast Foreign Residence: Viet Nan 


Moles riiiatl Training wo Bespectence Summary ; 


h 
' 


Marites Sicde.:MFCt pity: (name (including maiden newt of wits), 


@ of Birth, Nationality, Viaa Status wht 
Wide: Mrs. Linda ina Friedland{Khacf, Bora June 8,1941 Brooklyn,N.Y, 


. : | 
U.S. Entries: Type of Visa: Departures: 


Has Petition deen filed to accord alien first preference quote status (1V9 Form I-140)?: 
| 


Place 


“Occupation: Viet Namese Language Instructor ; 13. Major Field of Activity: Education 
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[G. EXH. 15] 


Foreign Affairs Manual Circular 


| No. L65A 
SUBJECT: Formation of Interagency Council on 


International Educational and Cultural Affairs 


January 20, 1964 


1. Purpose 


The purpose of this circular is to inform personnel of the Department 
of State and the Foreign Service of the formation of the Council on Inter- 
national Educational and Cultural Affairs (hereafter referred to as the 
Council) which meets for the first time on January 30, 1964. 


Functions | 
a. The Council will focus on strengthening the coordination of educational ; 

and cultural policies for Government programs which are essentially 

international in purpose and impact. Priority attention jwill be given 

to bettcr communication among the agencies with programs of this 

kind and to more effective use of resources through the ‘elimination 

of auy cxisting overlaps or gaps. 
In addition, the Council hopes to provide a forum for discussion of 
problems which affect other Government agencies with domestic ~ 
programs having international implications. From time to time, 
representatives of these agencies will be asked to meet with the 


Council, 


Membership and Staffing 


As the Secretary of State's special representative in this undertaking, 
Assistant Secretary Battle will act as Chairman of the Coun¢il. The 
complete roster of members is as follows: 


| 
| 

(e 
| 
| 


FAMC-165A 


Chairman: 


(CU) 


Se 


Lucius D. Battle, Assistant Secretary of State for 
Educational and Cultural Affairs. 


Dr. Leona Baumgartner, Assistant Administrator for 
Human Resources and Social Development, Agency 
for International Development. 

(Alternate: Dr. Harold Enarson) 


Francis Keppel, U.S. Commissioner of Education, 
Department of Health, Education, and Welfare. 


Edward R, Murrow, Director, U.S. Information Agency. 
(Alternate: James R. Echols) 


Edward L. Katzenbach, Jr., Deputy Assistant Secretary 
of Defense (Education), Department of Defense. 


Sargent Shriver, Director, Peace Corps. 
(Alternate: Dr. J. Norman Parmer) 


Irving J. Lewis, Deputy Chief, International Division, 
Bureau of the Budget (Observer). : 

Francis a ‘Colligan, Executive Secretary (CU/PRS - 
Ext. 6881). 


Mrs. Elinor P. Reams, Assistant Executive Secretary 
(CU/PRS - Ext. 5902). 


(NOTE: Number of last circular issued: FAMC No. 165.) 
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Foreign Affairs Manual Circular 


SUBJECT: Interagency Cooperative Arrangements | 236 
Involving the Bureau of Educational and 


ultural Affai 
CREE ES ptember 10, 1964 


Purpose 


a. The purpose of this circular is to establish or reaffirm, as the 
case may be, certain interagency cooperative arrangements for 
which the Bureau of Educational and Cultural Affairs has. primary 
responsibility within the Department of State. 

The establishment of these continuing arrangements is the outcome 

of an extensive examination by all parties concerned to determine 

how interagency coordination can be simplified and made more 
effective. 


| 
The Council on International Educational and Cultural Affairs 


The Council will continue to be the over-all interagency coordinating 
body for international educational and cultural policy at the sub-Cabinet 
level, in line with the provisions of FAMC No. 165A of January 20, 
1964. 
i 
Committees of the Council on International Educational and Cultural 
———— on onternational £ducational and Cultural 
Affairs 


a- <A key responsibility of the Council is to act as the parent organi- 
zation for interagency committees which, at the operating level, 
deal with matters of direct concern to the Council's work and 
therefore actually function as an extension of the Council's 
activities. 1/ 


Not considered within the Council's committee structure are: (1) private 
advisory committees, (2) interagency committees with a scope different 
from that of the Council, and (3) interagency committees involving the 
Bureau of Educational and Cultural Affairs but established by separate 
Executive Order or at the instigation of another bureau of the Department 
of State. ‘ | 

| 

| 


FAMC-236 


The following existing interagency committees will henceforth 
operate under the aegis of the Council and, in this capacity, keep 
the Council fully informed of their activities and also carry out 
such assignments as the Council may request: 

(1) Interagency Committee on English Language Teaching: The 
function of this committee is to develop and maintain a 
coordinated approach to the teaching of English language 
abroad. 


Membership: Department of State (CU), USIA, AID, Department 
” of Defense, the Peace Corps, and the Department. 
of Health, Education and Welfare. 


Chairman: | Mrs. Jane M. Alden, Policy Review and 
Research Staff, CU. 


Interagency Committee on University Relations: The job of 
this committee is to increase the areas of understanding and 
cooperation between government agencies and universities 
which collaborate in foreign education and exchange assign- 
ments. 


Membership: Department of State (CU), AID, USIA, Peace 
Corps, HEW. 


Chairman Pro Tem: Mr. Francis J. Colligan, Director, 
Policy Review and Research Staff, CU. 


Executive Secretary: Mrs. Jean B. Dulaney, Policy Review 
and Research Staff, CU. 


4. Special Interagency Coordinating Committee 


CU chairs two other interagency coordinating committees which operate 
independently and not under the sponsorship of the Council, These are ~ 
the Interagency Committee on International Athletics and the Interagency 
Youth Committee. 


5. 


(CU/PRS) 


(NOTE: Number of last circular issued: FAMC No. 235.) 


| 
FAMC- -236 


mic} = 


Deactivation of Other Interagency Coordinating Committees 


All other interagency coordinating committees established by GU are 
hereby deactivated. This does not apply of course to private advisory 
committees nor to interagency coordinating committees involving cu 
but established at the instigation of another bureau of the Department 
of State. Nor does this simplification of the committee structure 
preclude the continuance of EEOUTREL interagency working groups in 
which CU is now involved. | 


Establishment of New Interagency Coordinating Committees 


| 
a. Except for the Council and the committee arrangements referred to 
in this circular, formal interagency coordination through the 
committee mechanism is to be discouraged. 
Any proposal originating in CU for the establishment of an inter- 
agency committee must, in addition to the approvals required in 
2 FAM 1632, have approval by the following: | 
| 
(1) The interagency Council if the proposed committee would deal 
with matters of concern to the Council and is therefore a 


potential committee of the Council. 


The Assistant Secretary for Educational and Cultural Affairs 


if the work of the proposed committee does not involve the 
Council's areas of interest. 


| 
| 
Improved Operational Liaison | 


CU area and functional offices will ensure even more effective liaison 
with their counterparts in other agencies conceraged with international 
educational and cultural activities through improved exchange a 

information and other cooperative undertakings. 


[G. EXH. 17} 
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SUBJECT: The Return of Participants in ExtHange 


Visitors Programs 


March 24, 1965 ; 


Purpose 


The purpose of this circular is to inform personnel oi the Department 
and the Foreign Service of the adoptidn of dit interagency policy by 
member agencies of tht Council on Intefnational Educational and 
Cultural Affairs. 


2. Background 


a. There has been increasing public concern over the possibility that 
the various educational exchange programs might be used as 
channels for immigration. 


The Department of State made a study of the problem as it relates 
to participants in Exchange Visitor Programs which are programs 
officially designated by the Secretary of State and, as such, 
programs which are designed to further the objectives of the 
Fulbright-Hays Act. (All Government programs are in this 
category, as well as many private programs. ) 


The study revealed that, in the Exchange Visitor Programs which 
involve ''J" visas, only a very low percentage of participants have 
received waivers of the requirement that they return to their own 
country or another foreign country under special conditions for 
an aggregate of two years, following their departure from the 
United States, before applying for immigrant visas, permanent 
residence, or non-immigrant (H) visas. 


Despite this good record, the Department of State proposed to the 
member agencies of the interagency Council on International 
Educational and Cultural Affairs that more stringent controls be 
established to guard against any possible future use of Exchange 
Visitor Programs as channels for immigration. 


FAMC-292 


e€. The member agencies of the Council approved the Department's 


proposal and agreed on the enclosed interagency policy statement. 


3. Principal Elements of Policy Statement : 
. | 


In the enclosed policy statement the signing agencies agreed to: | 


° 


a. Establish Waiver Review Boards or Offices to pass on applications 
for requests for waivers of the two-year residence requirement 
for participants in Exchange Visitor Programs. | 

| 
Adopt comparable criteria for the Waiver Review Boards or 
Offices to use in passing on applications. 


Enclosure: 


As stated. 


(CU/PRS) 


(NOTE: Number of last circular issued: FAMC No. 291.) 
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INTERAGENCY POLICY 
ON 
THE RETURN OF PARTICIPANTS IN EXCHANGE VISITOR PROGRAMS 
(Foreign Visitors with "J" Visas) 


31. Public Concern Over Immigration of Educational Exchange Visitors 


a. Ina relatively few years the United States has become an educational center 

; for students from the new and developing nations, as well as from other areas 
of the world. During the academic year 1963-64, some 75, 000 1/ foreign 
students were enrolled in colleges and universities throughout the country-- 
an increase of 45,000 students since 1950-51.1/ There have also been 
increases in other categories of visitors who come to the United States 
for educational,’ and related purposés, including medical interns, medical 
residents, nurses, research scholars, and industrial trainees. 


As this foreign influx has increased, so has public concern over the question 
of whether various educational exchange programs are being used, or rather 
misused, as a channel for immigration. 


2. Two Broad Categories of Foreign Visitors 


Consideration of this question must take into account the fact that there are two 
broad categories of foreign visitors who come to the United States for educational 
and related purposes: 


a. Those who come under the Exchange Visitors Program and, as such, come 
under "J" visas and are officially sponsored by a government agency or a 
private agency or institution whose exchange program has been designated 
as an Exchange Visitor Program by the Secretary of State. (See Enclosure(p. 7) 
for the various series of Exchange Visitor Programs). 


b. Those who come to this country "on their own" or under auspices other 
than the Exchange Visitor Programs. 


3. Exchange Visitor Programs (and '"'J"' Visas) - An Overview 


a. Purpose of the Exchange Visitor Program 


Exchange Visitor Programs are provided for in the Mutual Educational and 
Cultural Exchange Act of 1961 (the Fulbright-Hays Act) as a means of 
furthering the objectives of the Act. The purpose of an Exchange Visitor 
Program is defined as follows in the Code of Federal Regulations: 2/ 


EEE 


1/ 1963-64 data from Open Doors - 1964, report of the Institute of International 
Education. 1950-51 data from Education for One World 1950-51, report of 
the Institute of International Education. 


22 CFR 63. 1{c). 


Enclosure(p. 2) 
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b. 


d. 


"...a program of a sponsor designed to promote interchange 
of persons, knowledge and skills, and the interchange of 
developments in the field of education, the arts and sciences, 
and concerned with one or more categories of participants 

as defined in paragraph (h) of this section, _1/ which has been 
designated as such by the Secretary of State, and in actual 
operation serves to promote mutual understanding between | 
the people of the United States and the people of other countries." 


| 
iF 
Practical Advantages to the Sponsor and the Exchange Visitor | 


Although the exchange visitor enters the United States for an educational or 
cultural experience, many are already trained professionals and as such 
simultaneously make meaningful contributions or render valuable services to 
the sponsor (professors, research scholars). Others enter into a study- | 
experience situation in which they render some service while gaining practical 
experience or learning to apply techniques. Under the "J" visa classification, 
the exchange visitor may be paid and may accept a stipend. i 


Authority of the Secretary of State 


Not only is the Secretary of State authorized to make Exchange Visitor Program 
designations, he may also in his discretion revoke the designation of any Ex- 
change Visitor Program for any sufficient cause, including but not limited|to: 2/ 
a. Failure to maintain educational standards as established by competent 
professional agencies; | 
b. Failure to submit reports on program operations when requested by the 
Secretary of State; 
Soe 
c. Misuse of the Exchange Visitor Program. 


Two-Year Foreign Residence Requirement | 
| 
| 


(1) Basic to the philosophy of the Exchange Visitor Programs is the legal 
requirement 3/ that the Exchange Visitor must proceed abroad for a two-year 
period upon completion of his stay here (there are limitations on the period 
of stay for the various types of participants). 


permanent residence, or for a non-immigrant (H) visa, he must reside 
in the country of his nationality or his last residence (or in another 
foreign country 4/ for an aggregate of at least two years following his 
departure from the United States. 


| 
| 
Before the Exchange Visitor can apply for an immigrant visa, or for 
| 
| 


| 
i 
| 
| 
Students, trainees, teachers, professors, specialists, research assistants, 
leaders, and observers; also medical doctors (interns or residents); nurses and 


paramedical trainees. 
22 CFR 63,2, 63.3, 


Section 212(e) of the Immigration and Nationality Act, as amended. 


Subject to approval by the Secretary of State. 


ee. 


Enclosure(p. 3) 
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(3) This two-year requirement is imposed to prevent the Exchange Visitor 
Programs from becoming a stepping stone to immigration and to insure 
that the Exchange Visitor makes his new knowledge and skills available 
to his countrymen and his country and promotes understanding of the 
United States. 


Waiver of Foreign Residence Requirement 


The Attorney General may waive the two-year residence requirement (and 


‘thus permit the Exchange Visitor to apply for an immigrant or non-immigrant 


(H) visa or for permanent residence) in the case of any alien whose admission 
to the United States is found to be in the public interest. To be considered 
by the Attorney General, such waiver requests must be: 
{1) Made by an interested government agency in the public interest on the 
basis of detriment to an activity of official U. S. Government interest; 
or made by the Commissioner of Immigration and Naturalization 
if the waiver is requested on the grounds that the Exchange Visitor's 
departure from the United States would impose exceptional hardship 
on the alien's spouse or child, provided the spouse or child is a 
citizen of the United States or a lawfully resident alien. 


(2) Have the favorable recommendation of the Secretary of State. 


4. Principal Concerns of the Department of State . 


a. 


The Department of State has certain general concerns for all foreign 
visitors who come to this country to pursue programs of education or 
training. It is concerned, for example, that the foreign visitor's stay 
here is as meaningful as possible, that it gives him a good understanding 
of the United States, and that it fits him for more useful service in his 
own country. 


The majority of the foreign visitor population is not under the aegis of 
Exchange Visitor Programs, and the visitor's stay here does not directly 
involve the Department. 


By contrast with its general concern for all foreign visitors who are here 
for educational and training purposes, the Department of State's concern for 
Exchange Visitor Programs is specific and is a direct outgrowth of its legal 
responsibilities for the Programs. 


First of all, the Department of State has a specific obligation regarding 
Exchange Visitors brought to this country under its own direct sponsorship-- 
an obligation to make their visit as successful as possible and an obligation 
to see that they return home when their program here is completed. 


Second, the Department of State has a general responsibility to see that the 
integrity of ali Exchange Visitor Programs is insured. 


Enclosure(p. 4) 
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5. Insuring the Integrity of Exchange Visitor Programs 


The record indicates that percentage of waivers of the two-year residence | 
requirement has been relatively low for Exchange Visitors--less than 3% for 
all Exchange Visitor Programs (both Government and private) and less thah 1% 
for the CU-sponsored Exchange Visitor. Nevertheless, the Department of * 
State has recently made an intensified effort to prevent any possible misuse* 

- of Exchange Visitor Programs by taking the following steps: 


i 
woe i 
Requested, and received, the cooperation of other agency | 
members of the Council on International Educational and 
Cultural Affairs in establishing comparable interagency 
criteria and safeguard arrangements for requesting waivers 
as interested government agenciés (see below). 


6. Interagency Position and Arrangements for Requesting Waivers 


a. The Department of State has proposed, and the interagency Council on! 
International Educational and Cultural Affairs has approved, a strong 
interagency position on requests for waivers when any member of the | 
Council would be the "interested government agency" to make the requests. 


| 
Each member agency** of the Council has established an Exchange Visitor 
Waiver Review Board (similar to the Board established some time ago by 
the Department of Health, Education, and Welfare) or a Waiver Revie 
Office, in order to insure thorough and equitable evaluations of applications 
for waiver requests. Requests for waivers of the two-year residence | re- 
quirement will be made by the Review Boards or Offices of the member 
agencies of the Council... 

| 
In each case, each Board or Office will recommend approval for each | 
application for a waiver request individually and in terms of considerations 
and standards comparable to the following: 


| 
| 
(1) Criteria : | 
| 


(a) Importance of the Program or Activity Involved | 


The services of the individual must be needed in a highly important 
program or activity of national or international significance in the 
areas of interest of the department or agency concerned. Evidence 

indicating the nature, scope, specialized personnel SOE ee 
and nationai or international interests served by the Bere jwill 
be considered in determining degree of EC eae 


(*) Channel for immigration. 
| 
(**) Except the Peace Corps which at present does not handle applications for waiver 
requests. If this situation changes, the Peace Corps will establish a Board. 


e 


Enclosure(p. 5) 
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(b) Essential Relationship of the Individual to the Program 


A direct relationship must exist between the individual and the 
program or activity involved, 80 that loss of his services would 
necessitate discontinuance of the program, or of a major phase 
of it. Specific evidence as to how the loss or unavailability of the 
individual's services would adversely affect the initiation, 
continuance, completion, or success of the program or activity 
will be pertinent to this criterion. : 


Critical Qualifications of the Individual 


The individual must possess unusual and outstanding qualifications, 
training, and experience, including a clearly demonstrated capa- 
bility to make original and significant contributions to the program. 


Other Considerations 


(a) Clearance of Application When U.S. Government Agency Officially 
Sponsors (i.e., Finances) the Exchange Visitor 


In the case of an Exchange Visitor who came to the United States on 
an official Exchange Visitor Program of the U.S. Government, the 
application should include evidence that the sponsoring Federal 
agency has agreed to the application being made, or, if it did not 
agree, the grounds on which it declined to do so. 


Additional Relevant Factors 


In addition to the criteria listed above, account may also be taken 
of other factors which are relevant to the interests of the particular 
U.S. Government agency which is considering the waiver application, 


(ce) Application of Policy to Spouses and Children of Exchange 
Visitors 


When a decision is made to request a waiver for an Exchange Visitor, 
a waiver will also be requested for the spouse and children, if any, 
if they are also subject to the foreign residence requirement. 


A separate application form should be provided for each member 
a married couple in cases where both are Exchange Visitors in 
their own right (J-1 status), or where the primary grounds for the 
application is the work of the Exchange Visitor's spouse who is a 
citizen of the United States or a lawfully resident alien. In such 
cases, 2 waiver will be requested if either spouse is found to meet 
other criteria as relevant. 


Enclosure(p. 6) 
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Waiver Requests Based on Exceptional Hardship 


Waiver requests based on the exceptional hardship provision of Section 212(e) 
of the Immigration and Nationality Act should be made by the alien directty 
to the nearest District Office of the Immigration and Naturalization Service 
which has sole jurisdiction in such cases. 


7. Notification to Sponsors 


All sponsors of Exchange Visitor Programs are to be notified of this inter? 

agency position and are to be guided by it in making application for a waiver 

request to any member of the Council, as the interested Government agency. 
| 


Clearances by member agencies of the Council on International Educational 
and Cultural affairs. ! 


For Dr. Leona Baumgartner: 
/s/ John F. Hilliard, TCR 


/s/_Cameron F. Bremseth, A/IT March 5, 1965 
Agency for International Development Date 


/s/ Col. J. A. Bowman, USAF February 23, 1965 | 


Department of Defense Date i 


/s/__Dr. Francis Keppel February 25, 1965 
Department of Health, Education, and Welfare Date j 
¥ | 


For R. Sargent Shriver, Jr.: February 24, 1965 
/s/_ Dr, Bascom H. Story Date ‘ 


The Peace Corps 


For Harry C. McPherson, Jr. March 9, 1965 


/s/_ Arthur W. Hummel, Jr. Date 
Department of State 


For Carl T. Rowan: February 24, i965 


/s/__James R. Echols Date 
U. S. Information Agency 


March 9, 1965, 


THE SERIES OF EXCHANGE VISITOR PROGRAMS 
(J Visas) 


Programs sponsored by the Bureau of Educational and 
Cultural Affairs, Department of State. 


Programs sponsored by the Agency for International Development. 


Programs sponsored by the United States Information Agency. 


Programs sponsored by international agencies or organizations 
in which the United States Government participates. 


Programs sponsored by national, state, or local governmental 
agencies. : 


Programs sponsored by educational institutions such as schools, 
colleges, universities, seminaries, libraries, museums, and 


institutions devoted to scientific and technological research. 


Programe sponsored by hospitals and related institutions not 
a part of educational institutions. 


Programs sponsored by non-profit associations, - foundations, 
and institutes. 


Programs sponsored by business and industrial concerns. 


Enclosure(p. 7) 
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No. 306A 
SUBJECT: Formation of Exchange Visitor Waiver 


Review Board 
April 29, 1965 


Purpose : | 


The purpose of this circular is to-inform personnel of the Department 

of State of the formation of an Exchange Visitor Waiver Review Board, 

in accordance with the terms of Foreign Affairs Manual Circular 

No. 292 of March 24, 1965, | 

Functions ! 

| 

a. The Exchange Visitor Review Board, hereafter referred to as 
the Board, shall assume the functions and responsibilities of 
the informal waiver review committee which was established 
in July 1963 by the Assistant Secretary of State for Educational 
and Cultural Affairs. The Board shall insure thorough, and 
equitable evaluations of applications for waivers of the two-year 
foreign residence requirement for participants in the Exchange 
Visitor Programs when the Department of State is potentially 
the requesting, or the interested, Government agency. 


In passing judgment on such applications, the Exchange Visitor 
Waiver Review Board shall apply considerations and standards 
comparable to those adopted by the interagency Council on 
International Educational and Cultural Affairs and set forth in 
Foreign Affairs Manual Circular No. 292. 


3. Membership 
a. The membership of the Board is as follows: 


Chairman - John N. Hayes, Deputy Director, Office of 
Programs and Service, Bureau of Educatioy 
Cultural Affairs (CU) 


Fred T. Teal, Assistant Legal Adviser, Educational 
and Cultural Affairs, Office of the Legal Adviser (L/CRP) 


Culver E, Gidden, Chief, Facilitative Services Staff, 
Office of U.S. Programs and Service (CU) | 


FAMC-306A 
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b. As appropriate, representatives of CU area offices and the Depart- 


ment's geographic offices will be asked to participate in delibera- 


tions of the Board. 


(CU/PRS) 
FAMC-306. ) 


(NOTE: Number of last circular issued: 


[Caption omitted in printing] 


[Plaintiff's] 
STATEMENT OF MATERIAL FACTS AS TO WHICH 
THERE IS NO GENUINE ISSUE 


1. Plaintiff, Le Khac Bong, is a citizen of Viet Nam who was 
admitted to the United States as an exchange visitor and is now a. 
resident of the District of Columbia. : 

2. Plaintiff was employed as an instructor in the Vietnamese 
language by the Defense Language Institute of the Department of | 
Defense on or about January 18, 1966. On or about January 19, 1966, 


the Immigration and Naturalization Service notified the Defense _ 
Language Institute that plaintiff was not an "immigrant" in the United 
States and that plaintiff's permission to remain in this country had 


expired on December 26, 1965. | 


3. Thereafter, on or about January 25, 1966, in accordance with 
the provisions of 22 U.S.C. 2451, Dr. Julia I. Chen, Chairman of the 
Far East Division of the Defense Language Institute submitted the 
following memorandum to the Commandant of the Defense Language 
Institute in which she stated the desperate need which the Institute 
had for the plaintiff's services as a Vietnamese language instructor: 


1. DLIEC is desperately in need of Vietnamese instruc- 
tors, especially those who can speak South Vietnamese. | 
We have made numerous inquiries and contacted vari- 
ous agencies in search of qualified Vietnamese teachers 
None was available because they were in great demand. 
It was with extreme difficulty that we finally found Mr. | 
Le-Khac Bong who is not only a native of South Vn, but 
also a highly qualified teacher. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
Mr. Bong possesses good academic background. His 
education includes Baccalaureate, 1952 (South VN); | 
post-graduate studies — law and literature, 1952-54 | 
(University of Montpellier, France); Faculty of Letters 
| 
| 
| 
| 
| 
| 
i 
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— literature, 1955-56 (Saigon University); education 
and linguistics, 1960-63 (Teachers College, Columbia 
University). We only offer him GS7-1. With such a 
modest salary DLIEC can hardly hire a better educated 
person. Therefore, we can not afford to lose him. 


In regard to professional qualifications, Mr. Bong's 
are more than adequate to meet our instructor's re- 
quirements. His past teaching and working experi- 
ence in other schools and institutions are valu- 
able to DLIEC. He taught Vietnamese, English and 
French at Vo Tanh College, 1957-60 in South VN.. At 
FSI he taught Vietnamese language from Apr. 1963 to 
June of 1964. He also was a Vietnamese teacher at 
Sanz School of Languages. In 1964 Mr. Bong worked 
for the Voice of America as an announcer and trans- 
lator. Hé also passed the examination at Joint Publi- 
cations Research Service which qualified him as 2 
translator from Vietnamese and French into English. 
The last mentioned exam alone proves that his com- 
mand of both Vietnamese and English (besides French) 
is excellent. Armed with such professional capabili- 
ties, Mr. Bong is indeed a hard-to-get addition to the 
Vietnamese faculty of DLIEC. 


As far as classroom performance is concerned, Mr. 
Bong conducts his classes in a superb manner. He 

is versatile, conscientious and well versed in the em- 
ployment of good and modern teaching methodology. 
His students like his personality and deeply appreciate 
his teaching techniques. 


Another very important factor is that when DLIEC 
moves to El Paso, we will definitely lose several 
Vietnamese instructors who have decided to remain 
in the Washington area. In fact a VN lady teacher 
already resigned last month on the ground that she 
did not want to go to Texas. Since Mr. Bong desires 
to move with our school to El Paso, we strongly urge 
that this intelligent, young and able VN instructor be 
invited to remain in the United States so that DLIEC 
can be benefited by his invaluable services. 
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Furthermore, Mr. Bong is highly recommended by his 
colleagues who know him well. It is assured that his 
devotion to his profession and his cooperation with this 
school will bring greater success to the Vn-language 
training of our military personnel at DLIEC. 


4. On or about February 6, 1966, the Commandant of the Defense 
Language Institute asked the Director of Defense Research Engineer- 


ing, as the designated representative of the Department of Defense 
for this purpose to request the Department of State to recommend| 
that the Attorney General waive a requirement that the plaintiff | 
reside abroad for a period of two years in order to permit the plain- 
tiff to remain in the United States as a permanent resident to be em- 
ployed by the Defense Language Institute as a Vietnamese language 
instructor. | 
5. On March 24, 1965, the Department of Defense, the Depart- 
ment of State, and the Agency for International Development, among 
other agencies, entered into an agreement establishing "interagency 
Policy on the Return of Participants in Exchange Visitor Programs.” 
The terms of this agreement require, as applied to the plaintiff, that 
the Department of Defense recommend approval of applications for 


waiver requests upon the following criteria: 


M1) Criteria 


(a) Importance of the Program or Activity Involved 


The services of the individual must be needed in a 
highly important program or activity of national or 
international significance in the areas of interest of 
the department or agency concerned. Evidence in- 
dicating the nature, scope, specialized personnel re- 
quirements, and national or international interests 
served by the program will be considered in deter- 
mining degree of importance. 
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(ob) Essential Relationship of the Individual to the 
Program 


A direct relationship must exist between the individ- 
ual and the program or activity involved, so that loss 
of his services would necessitate discontinuance of 
the program, or of a major phase of it. Specific evi- 
dence as to how the loss or unavailability of the indi- 
vidual's services would adversely affect the initia- 
tion, continuance, completion or success of the pro- 
gram or activity will be pertinent to this criterion. 


(c) Critical Qualifications of the Individual 


The individual must possess unusual and outstanding 
qualifications, training, and experience, including a 
clearly demonstrated capability to make original 
and significant contributions to the program. 


Other Considerations 


(a) Clearance of Application when U.S. Government 
Agency Officially Sponsors (i.e., Finances) the Ex- 
change Visitor 


In the case of an Exchange Visitor who came to the 
United States on an official Exchange Visitor Program 
of the US. Government, the application should include 
evidence that the sponsoring Federal agency has agreed 
to the application being made, or, if it did not agree, the 
grounds on which it declined to do so. 


(b) Additional Relevant Factors 


In addition to the criteria listed above, account may also 
be taken of other factors which are relevant to the inter— 
ests of the particular U.S. Government agency which is 
considering the waiver application. 


6. Onor about February 14, 1966, the Office of the Director of 
Defense Research Engineering determined that it would not make the 
request that the Department of State recommend to the Attorney Gen- 
eral that the plaintiff be relieved of the requirement that he reside 
abroad for two years prior to seeking permanent resident status in 
the United States. 
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7. One of the factors in the adverse decision is the determina- 
tion by the Office of the Director of Research Engineering that the 
Interagency Agreement between the Department of Defense, the De- 
partment of State, and the Agency for International Development, | 
requires that concurrence of the Agency for International Develop- 
ment for any request to be made by the Department of Defense for 
a waiver. Pursuant to this determination, the Office of the Director 
of Research Engineering, declined to seek a waiver upon a finding 
that "the AID, the Department of State and the Vietnamese govern- 
ment stand firmly opposed to a waiver on the program, policy, and 


foreign relations grounds". | 
8. The decision by the Office of the Director of Research Ent 
| 


gineering not to apply for a waiver request on behalf of the plain-| 


tiff was not based upon any determination as to the importance of 
the program conducted by the Defense Language Institute, the essen- 
tial relationship which the plaintiff has to the program or the criti- 
cal qualifications which the plaintiff has in contributing to the prog- 

9. As a result of the failure of the Director of Research Engi- 
neering to seek waiver of the foreign residence requirement im- | 
posed upon the plaintiff, the plaintiff is unable to obtain an adjust-' 
ment of his immigration status so as to be able to remain in the | 
United States as a permanent resident. 


/s/ Jack Wasserman 


/s/ David Carliner 
Attorneys for Plaintiff 


[Certificate of Service] 


[Caption omitted in printing] 


RESPONSE TO PLAINTIFF'S STATEMENT 
OF MATERIAL FACTS AS TO WHICH THERE 
IS NO GENUINE ISSUE 

Defendant contends that plaintiff's statement of material facts 
does not accurately state the facts of record in certain particulars, 
as follows: 

4. and 6, Plaintiff states that, on or about February 6, 1966, 
the Commandant of the Defense Language Institute asked the Di- 
rector of Defense Research Engineering to request the Department 
of State to recommend that the Attorney General waive the two- 
year foreign residence requirement; and that on or about February 
14, 1966, the Office of the Director of Defense Research Engineer- 
ing (ODDR & E) determined that it would not make the request. 

Actually the facts are these: On February 8, 1966, the Com- 
mandant of the Defense Language Institute informed ODDR & E that 
he would like to pursue the matter of obtaining a waiver for plain- 
tiff (Gov't. Exhibit 14-1). ODDR & E thereupon made detailed in- 
quiries concerning plaintiff (Gov't. Exhibit 14); and, on February 14, 
1966 informed the Defense Language Institute of the results of its 
consideration of the question of a request for waiver, and that it had 
concluded that there was no basis for a waiver. The Defense Lang- 
uage Institute agreed, and withdrew the request for any action for 
the waiver (Gov't. Exhibit 14-11). 

5. To the extent that plaintiff implies that the "Interagency 
Policy on the Return of Participants in Exchange Visitor Programs" 
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requires the Department of Defense to recommend approval of any 
applications for waiver, plaintiff is in error = | 

7. 8. In these paragraphs plaintiff inaccurately describes the : 
basis of the Defense Department's decision that it would not initiate 
a request for a waiver. As General Ely stated, all relevant factors 
were considered in reaching the decision. Exhibit 12-10; see Exhibit 
14, particularly 14-9 to 14-11, and discussing at page 12 of defendant's 
memorandum of points and authorities. | 

9. Plaintiff's inability to obtain an adjustment of his immigra- 
tion status is not a result of the failure of the Director of Research 
Engineering to seek a waiver. It is a result of the failure of the | 
Attorney General to grant a waiver; prerequisites of such action | 
are a request by an interested Government agency (such as the | 
Department of Defense), and the favorable recommendation of the 
Secretary of State. 


/s/ David G. Bress 
United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney | 


/s/ Nathan Dodell 
Assistant United States Attorney 


[Certificate of Service] 


lwe also note that plaintiff, in his statement of material facts, makes 
no reference to "Department of Defense Policy and Procedure on Re- 
quests for Waiver of the Two-Year Foreign Residence Requirement 
of the Exchange Visitor Program", Exhibit 12-1, which lists as al cri- 
terion "satisfactory clearance with the sponsoring agency." (Here, 
the Agency for International Development). Exhibit 12-1 was | 
published on November 22, 1963. (The Interagency Policy was issued 
in March of 1965). | 


{Caption omitted in printing] 
ORDER 


Upon consideration of the Defendant's motion to dismiss for lack 
of jurisdiction over the subject matter and for failure to state a claim 
upon which relief can be granted and his alternative motion for sum- 
mary judgment, it is by the Court this 9th day of January, 1968, 

ORDERED, that each motion be and is hereby denied; and 

It further appearing to the Court that this order involves a con- 
trolling question of law as to which there is substantial ground for 
difference of opinion and that an immediate appeal from the order 


may materially advance the ultimate termination of this litigation, 
IT IS FURTHER ORDERED, that the Defendant may note an im- 
mediate appeal from this order pursuant to provisions of 28 U.S.C. 


1292(b). 


/s/ John J. Sirica 
Judge 
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[Filed February 20, 1968] 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Misc. No. 3189 September Term, 1967 
Secretary of Defense, Civil No. 2047-66 
Applicant 
Vv. 


Le Khac Bong, 
Respondent 


Before: Burger, Tamm, and Robinson, 
Circuit Judges, in Chambers. 


ORDER 


On consideration of applicant's application for an interlocutory 
appeal, of respondent's answer thereto and applicant's reply, it is 


ORDERED by the Court that applicant's aforesaid ae be 
granted and applicant is allowed to appeal in this case. 


Per Curiam. 


Circuit Judge Tamm would deny applicant's application for an inte 
locutory appeal. 


| 
BRIEF FOR APPELLANT 


Wuited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,819 


| 
SECRETARY OF DEFENSE, APPELLANT 


v. 


Le Kaac BONG, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


eee. Davip G. BRESS, _ 
MAY 2 & 1968 United States ‘Attorney. 


D FRANK Q. NEBEKER, 
Soe 4 eee 9 NATHAN DODELL, — 
a ‘Ome Assistant United States Attorneys. 
Of counsel: 
Rocer A. PAULEY, 


Attorney, 
Department of Justice. 


Civil No. 2047-66 


QUESTIONS PRESENTED 


In the opinion of appellant, the following questions 
are presented: 


1. Whether the district court has jurisdiction to re- 
view the determination of the Department of Defense 
that it is not in the public interest to request a waiver 
of the two-year foreign residence requirement of 8 U.S.C. 
1182(e) with respect to an exchange visitor admitted 
for purposes of study or training. 

2. Whether, if there was jurisdiction, appellant was 
entitled to summary judgment. 


Questions presented 
Jurisdictional Statement -_.. 


Statement of the case — ———— 


A. The facts with respect to the denial of a waiver request 
for plaintiff 

B. Legislative and regulatory background of the exchange 
visitor program and the provision for waiver of the 
two-year foreign residence requirement —_._____ 


1. The legislative background oo eeceeteeeeeee 
2. The pertinent regulations and policies 


Summary of Argument 
Argument: 


I. The determination by the Department of Defense not 
to request a waiver of the two-year foreign residence 
requirement for plaintiff is not reviewable 


II. Assuming, arguendo, the reviewability of defendant’s 
denial of plaintiff’s waiver application, summary judg- 
ment in defendant’s favor should have been granted __. 


Conclusion ee 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,819 


SECRETARY OF DEFENSE, APPELLANT 
Vv 


Le Kw#ac BONG, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On August 8, 1966, plaintiff brought an action in the 
district court challenging the refusal of the Department 
of Defense, as an “interested agency” under the perti- 
nent statute (8 U.S.C. 1182(e)), to request a waiver as 
to him of the two-year foreign residence requirement 
applicable to exchange visitors admitted for study and 
training. Defendant (the Secretary of Defense) moved 
the court to dismiss the action for lack of jurisdiction 
and for failure to state a claim on which relief can be 
granted, on the grounds that the matter was committed 
to his unreviewable discretion and plaintiff was without 


(1) 
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| standing to sue. Alternatively, defendant moved that 
| summary judgment be granted in his favor on the ground 
that there was no abuse of discretion in this case. On 
January 9, 1968, the district court denied both motions 
but certified that the order involved a controlling ques- 
tion of law as to which there is substantial ground for 
difference of opinion, and that an immediate appeal might 
materially advance the ultimate termination of the liti- 
gation. Thereafter defendant filed a timely application 
for permission to take an interlocutory appeal from the 
district court’s order under 28 U.S.C. 1292(b). After 
an answer and a reply, this Court, on February 20, 1968, 
granted the application for an interlocutory appeal (J.A. 
97) 


STATUTE INVOLVED 


8 U.S.C. 1182(e), enacted in 1961, provides: 


No person admitted under section 1101(a) (15) 
(J) of this title or acquiring such status after ad- 
mission shall be eligible to apply for an immigrant 
visa, or for permanent residence, or for 2 nonim- 
migrant visa, under section 1101(a)(15)(H) of 
this title until it is established that such person has 
resided and been physically present in the country 
of his nationality or his last residence, or in another 
foreign country for an aggregate of at least two 
years following departure from the United States: 
Provided, That such residence in another foreign 
country shall be considered to have satisfied the re- 
quirements of this subsection if the Secretary of 
State determines that is has served the purpose and 
the intent of the Mutual Educational and Cultural 
Exchange Act of 1961: Provided further, That upon 
the favorable recommendation of the Secretary of 
State, pursuant to the request of an interested 
United States Government agency, or of the Com- 
missioner of Immigration and Naturalization after 


1“J.A.” refers to the Joint Appendix. 
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he has determined that departure from the United 
States would impose exceptional hardship upon the 
alien’s spouse or child (if such spouse or child is a 
citizen of the United States or a lawfully resident 
alien), the Attorney General may waive the require- 
ment of such two-year foreign residence abroad in 
the case of any alien whose admission to the United 
States is found by the Attorney General to be in the 
public interest: And provided further, That the pro- 
visions of this subchapter shall apply also to those 
persons who acquired exchange visitor status under 
the United States Information and Education Ex- 
change Act of 1948, as amended. 


STATEMENT OF THE CASE 


A. The facts with respect to the denial of a waiver 
request for plaintiff. 


The pertinent facts are not in dispute. Plaintiff, who 
is thirty-six years old, is a native and citizen of South 
Vietnam. From 1957 to 1960 he was employed by the 
government of South Vietnam as a language teacher. In 
1960 he applied and was selected to be a participant in 
an exchange program sponsored by the International Co- 
operation Administration (now the Agency for Inter- 
national Development—AID) for the expansion and im- 
provement of secondary English education in Vietnam. 
The program contemplated that plaintiff and two others 
would come to the United States to study. Upon their 
return they would “teach English in secondary schools 
or teacher training institutions.” The South Vietnamese 
Department of National Education “agreed to employ 
the participants, upon their return, in their current posi- 
tions or higher ones”, and the participants signed con- 
tracts to serve with the Department of National Edu- 
cation for ten years (J.A. 44-48). 

Plaintiff entered this country in September 1960 and 
commenced to study at Teachers’ College, Columbia Uni- 
versity, under the sponsorship of AID. In 1963 Columbia 
dropped plaintiff as a student for unsatisfactory per- 
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formance. As a result, AID and the Vietnamese Embassy 
sought to get plaintiff to return to Vietnam. In March 
1963, plaintiff married an American citizen. Soon after- 
wards he asked for permission to remain in the United 
States until the birth of his expected child. AID and 
the Vietnamese Embassy consented to this request (J.A. 
60). Thereafter plaintiff obtained employment as an in- 
structor with the Department of State Foreign Service 
Institute. He worked there from April 1963 to June 1964, 
during which time his child was born. The Institute found 
plaintiff difficult to supervise and irregular of at- 
tendance, and it informed him of its intention to termi- 
nate him at the end of June 1964. Plaintiff thereupon 
resigned (J.A. 70). Thereafter he held various tempo- 
rary positions until the end of 1965.7 

Plaintiff was given a voluntary departure date of Dec- 
ember 26, 1965, by the INS. On January 18, 1966, with- 
out disclosing the voluntary departure date or that he 
had a visa problem, plaintiff obtained an appointment 
with the Department of the Army in the Defense Lan- 
guage Institute (DLI).* One week later, Dr. Chen, Chair- 
man of the Far East Division of DLI, wrote a memo- 
randum to Captain Alford of the Institute praising plain- 
tiff’s capabilities as an instructor, citing the Institute’s 
“desperate” need of Vietnamese instructors, and urging 
that plaintiff be invited to remain in the United States 


2In November 1963, plaintiff filed an application with the Immi- 
gration and Nationalization Service (INS) for waiver of the two 
year foreign residence requirement of 8 U.S.C. 1182(e), on grounds 
that his departure from the United States would impose exceptional 
hardship on his American citizen wife. On August 16, 1965, INS 
informed plaintiff by letter of its denial of his application. The 
letter pointed out that plaintiff’s wife had left him eight months 
earlier and was no longer dependent on him but that, in any event, 
plaintiff had shown only ordinary and not exceptional hardship 
(J.A. 53-54). 


3 On the following day, INS informed the Defense Language Insti- 
tute that plaintiff lacked an employable immigrant status. The In- 
stitute, under regular procedures, should have checked with the Of- 
fice of the Director of Defense Research and Engineering before 
hiring plaintiff. 
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(J.A, 28-29). On February 8, 1966, the Commandant 
of DLI informed the Office of the Director of Defense 
Research and Engineering (ODDR&E), which handles 
requests for waiver for exchange visitors, that it would 
like to pursue the matter of obtaining a waiver for plain- 
tiff (J.A. 55). ODDR&E ascertained, in addition to the 
foregoing facts, that AID opposed a waiver because plain- 
tiff was critically needed in the schools of Vietnam and 
that the South Vietnamese Embassy opposed a waiver 
because of plaintiff’s unfulfilled military service obliga- 
tion. See J.A. 61, 65. On February 14, 1966, ODDR&E 
advised DLI that there was no basis for a waiver. DLI 
agreed and withdrew its request for a waiver (J.A. 66). 

On March 9, 1966, plaintiff’s attorney, Mr. Carliner, 
wrote to the Secretary of Defense urging reversal of the 
Department’s decision not to request a waiver. The letter 
stated in part (J.A. 39-40) : 


I have been informed that the Department of De- 
fense has been guided in its decision by the position 
taken by the International Training Division of the 
Agency for International Development and of the 
Vietnamese Embassy. The Agency for International 
Development, which financed Mr. Le Khae’s study at 
Columbia University, believes that he should return 
to Vietnam to teach Vietnamese. The Viet Namese 
Embassy opposes Mr. Le Khace’s continued presence 
in the United States for its own political reasons. 

Neither of these reasons seem relevant to a deci- 
sion which must be made by the Secretary of Defense 
to determine whether Mr. Le Khac’s services are nec- 
essary in the public interest of the United States. 
nr & 


It may assist you in rendering your decision to 
know that in no event does Mr. Le Khac plan to re- 
turn to Viet Nam at the present time. Prior to his 
departure for the United States, he had been ban- 
ished by the Vietnamese authorities to an isolated 
area because of public criticism of the government. 
If he is required to leave the United States he will 
take up residence in a third country * * *. 


6 


On March 18, 1966, Lt. General William Ely, Deputy 
Director, Administration and Management, ODDR&E, re- 
plied to Mr. Carliner in part as follows (J.A. 42-43) : 


I believe you are familiar with Defense policy and 
procedure on waiver requests and received a copy of 
the enclosed policy statement prior to review of a 
waiver application you submitted to our office in 
1965. When you discussed Mr. Le Khac’s situation 
with Mrs. Astrid Kraus on March 2, 1966, you were 
informed that DLI in early February had requested 
our assistance in securing a waiver for Mr. Le Khac 
and that our review resulted in a determination that 
a valid waiver request could not be made to the De- 
partment of State in this case. In view of the urgent 
need for Viet Namese instructors, this decision was 
reluctantly reached after a careful assessment of all 
relevant factors. 

An important factor in this decision was Mr. Le 
Khae’s status as a participant in an official exchange 
visitor program of the U.S. Government. Both De- 
fense policy and an Interagency Agreement (For- 
eign Affairs Manual Circular No. 292), to which 
Defense is a signatory, require the concurrence of 
the sponsoring Federal agency to a waiver request 
by another interested Federal agency. As an AID 
grantee selected by his own government for U.S. 
training, Mr. Le Khac has a special obligation to 
honor his return-home commitment. Since his AID 
support was terminated, in April 1963, AID and the 
Embassy of Viet Nam sought to secure his return to 
Viet Nam after the birth of his child and an adverse 
decision on his own exceptional hardship waiver ap- 
plication. 

Both in our original waiver review requested by 
the Defense Language Institute and in the current 
re-assessment of the merits of a waiver in response 
to your letter, we find that AID, the Department of 
State, and the Viet Namese Government stand firmly 
opposed to a waiver on program, policy and foreign 
relations grounds. If Viet Nam needs Mr. Le Khac’s 
services in a military or civilian capacity in support 
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of Joint US-Viet Nam objectives in Viet Nam, in 
our judgment this requirement must take precedence 
over Department of Defense needs for his language 
instruction services here. In another AID grantee 
case considered recently both AID and the Viet Nam- 
ese Embassy gave written concurrence to our waiver 
request to help enable the Defense Language Insti- 
tute to meet its urgent Viet Namese Language re- 
quirements in a prime program area. 

You report that Mr. Le Khaec would take up resi- 
dence in a third country rather than return to Viet 
Nam at the present time. Unless there is a genu- 
inely valid basis for such decision on Mr. Le Khac’s 
part, this would, in view of the U.S. commitments 
in Viet Nam, reinforce rather than alter the judg- 
ment that a waiver would not be in the U.S. National 
interest. Your reference to Mr. Le Khac’s banish- 
ment by the Viet Namese authorities to an isolated 
area because of public criticism of the government in 
power prior to his U.S. admission in 1960 introduces 
a factor that has not, to our judgment, been previ- 
ously raised. You may wish to bring any relevant 
information you have on this matter to the attention 
of the Desk Officers in AID and the Department of 
State who would be competent to evaluate the facts 
and the effect of such a situation on AID’s present 
position with respect to a waiver. Under our work- 
ing relationship with AID and State, we are notified 
of any change in their position in a case of interest 
to the Department of Defense. 


Deportation proceedings were commenced against plain- 
tiff in March 1966 because of his overstaying of his vol- 
untary departure date of December 26, 1965. In August 
1966, plaintiff filed a motion with the INS, pursuant to 
Section 248(h) of the Immigration and Nationality Act, 
8 U.S.C. 1253(h), to withhold deportation to Vietnam on 
the ground that he will be subject to persecution if de 
ported to that country. Both the motion and the depor- 
tation proceedings are pending. Meanwhile plainiff con- 
tinues to work for DLI. 
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B. Legislative and regulatory background of the ex- 
change visitor program and the provision for waiver 
of the two-year foreign residence requirement. 


1. The legislative background 


The exchange visitor program was established by Con- 
gress in 1948 with the passage of the United States In- 
formation and Educational Exchange Act, 62 Stat. 6. 
The purpose of the Act was to “promote a better under- 
standing of the United States in other countries, and to 
increase mutual understanding between the people of the 
United States and the people of other countries” by means 
of (1) “an information service to disseminate abroad 
information about the United States, its people and [for- 
eign] policies” and (2) “an educational service to co- 
operate with other nations in—(a) the interchange of 
persons, knowledge, and skills; (b) the rendering of tech- 
nical and other services; [and] (c) the interchange of 
developments in the field of education, the arts, and 
sciences.” 62 Stat. 6. Section 201 of the Act provided 
that exchange visitors who did not maintain their status 
or who overstayed the period of their temporary admis- 
sion would be “promptly deported” and would not be eli- 
gible for suspension of deportation. 62 Stat. 7. The pro- 
gram did not function as contemplated. Many exchange 
visitors succeeded in evading their obligation to use their 
knowledge and acquired skills abroad, by leaving the 
United States and being readmitted as immigrants from 
neighboring countries such as Canada, or by means of 
special relief bills authorizing them to remain in the 
United States and changing their status. See H. Rep. 
No. 2110 and S. Rep. 1608, 84th Cong., 2d Sess. Both 
the President and the Congress considered that these ef- 
forts tended to undermine the basic objectives of the 
program.’ As a result, amendments were adopted in 1956 


+ Both the House and Senate Reports cited above refer to the lan- 
guage of President Eisenhower in vetoing a private bill to grant an 
exchange visitor permanent residence, to wit: 


“All of the exchange programs are founded upon good faith 
* * * On the one hand exchange aliens must return to the 
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to make clear that the “exchange program is not an im- 
migration program and should not be used to circumvent 
the operation of the immigration laws.” S. Rep. 1608, 
84th Cong. 2d Sess., p. 3. The amendments, 70 Stat. 241, 
contained the substance of the present 8 U.S.C. 1182(e), 
set forth infra, pp. 2-3. They establish the two-year for- 
eign residence requirement for exchange visitors with a 
provision for waiver by the Attorney Genera] upon the 
request of an interested government agency and the recom- 
mendation of the Secretary of State.® Senator Fulbright 
indicated, 102 Cong. Rec, 5019, that the waiver provision 
was designed to deal with: 


individual cases in which the exceptional talents of 
the exchange visitor are so greatly needed by our 
Government as to warrant treatment other than that 
indicated in ordinary cases. 


The two-year residence requirement and waiver provi- 
sion were carried forward in 1961 when the statute in 
its present form was enacted. The 1961 statute, section 


109(d) of the Mutual Cultural Educational Exchange 


country from which they come. On the other hand, the United 
States must not permit either immediate re-entry or other eva- 
sion of the return rule. Otherwise the countries from which 
our exchange visitors come will realize little or no benefit from 
the training or experience received in the United States, and 
we shall fail to promote good will toward and better under- 
standing of our way of life.” 


5 The text of the amendment provided in pertinent part: 


No person admitted as an exchange visitor under this section 
or acquiring exchange visitor status after admission shall be 
eligible to apply for an immigrant visa, or for a nonimmigrant 
visa under section 101(a)(15)(H) of the Immigration and 
Nationality Act, or for adjustment of status to that of an 
alien lawfully admitted for permanent residence, until it is 
established that such person has resided and been physically 
present in a cooperating country or countries for an aggregate 
of at least two years following departure from the United 
States: Provided, That upon the request of an interested Gov- 
ernment agency and the Secretary of State, the Attorney Gen- 
eral may waive such two-year period of residence abroad in 
the case of any alien whose admission to the United States is 
found by the Attorney General to be in the public interest * * *. 


10 


Act of 1961, set forth infra, pp. 2-3, contained amendments 
both ameliorating and tightening the provisions bearing 
upon the ability of an exchange visitor to achieve perma- 
nent residence status. The amelioration, not here perti- 
nent, was in the form of a provision empowering the 
Attorney General to waive the two-year foreign residence 
requirement upon a finding by the Commissioner of Im- 
| migration and Naturalization that “departure from the 
United States would impose exceptional hardship upon 
| the alien’s spouse or child (if such spouse or child is a 
citizen of the United States . . .).”° The restriction 
placed in the statute provided that an alien exchange visi- 
| tor who had spent more than two years in foreign coun- 
' tries following his departure from the United States 
would nevertheless not be entitled to seek permanent resi- 
' dence in this country unless the Secretary of State con- 
sidered that the foreign residence of the alien “served the 
purpose and the intent of the Mutual Cultural and Edu- 
cational Exchange Act of 1961.” 8 U.S.C. 1182(e). A 
i House Committee Report, H. Rep. 1094, 87th Cong., 1st 
Sess., explained the reason for this addition as follows 
(id. at p. 16): 


The purpose of this modification of the existing 
requirement is to avoid situations where an exchange 
alien trained in the United States prefers to spend 
the requisite 2 years in a country well supplied with 
the skills which he acquired in the United States to 
the obvious detriment of his own country or other 
areas where his skills could be better utilized. A 
case in point is the considerable number of students 
. . . who select Canada as the country in which they 
spend the 2 years rather than return home or go to 
some less-developed country. 


The House Report relating to the 1961 statute also in- 
cluded information concerning the way in which the 
waiver provision was being administered. Thus, Congress 


¢It was this provision which plaintiff had previously unsuccess- 
fully invoked. See infra, p. 4, n. 2. 
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was aware that interested agencies were dealing severely 
with waiver applications and that the Department of 
Health, Education and Welfare, which handles more such 
applications than any other agency, had granted only 
about seventy of five thousand waiver applications con- 
sidered between 1956 and 1961. H. Rep. No. 721, 87th 
Cong., 1st Sess., pp. 32, 41. Congress was further advised 
that the Department of State considered HEW’s admin- 
istration of the waiver provision “excellent and profes- 
sional” (id. at p. 32). Congress reenacted the two-year 
foreign residence requirement and provision for waiver 
with no substantial changes from the 1956 act other than 
the hardship provision referred to. The Senate Report 
(S. Rep. No. 372, 87th Cong., Ist Sess., pp. 19-20) 
stated: 


This section continues the special provision author- 
izing the Attorney General to waive the 2-year pro- 
vision in the case of any alien whose admission to 
the United States is found to be in the public inter- 


est. The waiver is subject to a request by an inter- 
ested agency of the Federal Government and recom- 
mendation by the Secretary of State to the Attorney 
General. 

The purpose of section 109(d), of course, is to 
continue to make certain that visitors who had re- 
ceived assistance under the Government exchange 
program will return home and utilize to the benefit 
of their countries—and, implicitly, of the United 
States—the knowledge or skill that they acquired 
here. In this connection, foreign governments (es- 
pecially those of underdeveloped countries) are un- 
likely to cooperate enthusiastically in the exchange 
program if some of their most useful citizens choose 
to remain permanently in this country, and are en- 
couraged to do so. 


See also, to similar effect, H. Rep. No. 1197, 87th Cong., 
Ist Sess., p. 17. 
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2. The pertinent regulations and policies. 


The Department of State has adopted general regula- 
tions governing waiver requests by interested agencies on 
behalf of exchange visitor aliens. In pertinent part, these 
regulations provide (22 C.F.R. 63.6(d) and (e), 638.7) : 


A request for a waiver submitted by an agency of 
the United States Government to the Secretary for 
his recommendation shall recite the facts concerning 
the admission and places and periods of stay in the 
United States of the exchange visitor and the coun- 
try of his nationality or last residence; identify his 
sponsor or sponsors by name and program number; 
name the place of his intended residence in the United 
States and state the reason or reasons why the waiver 
is being requested; and be accompanied by the report 
of the sponsor or sponsors of his application.” 

... The request must be supported by documen- 
tary evidence demonstrating that issuance of the 
waiver is in the public interest because the two-year 


period of residence abroad would ... be clearly detri- 
mental to a program or activity of official interest 
to an agency of the Government of the United States. 


o* + 


Upon receipt of a request from an interested 
United States Government agency . . . that the for- 
eign residence requirement of section 212(e) of the 
Immigration and Nationality Act, as amended, be 
waived in the case of an exchange visitor, the Sec- 
retary shall review the policy, program, and foreign 
relations aspects of the case and in appropriate in- 
stances shall transmit his recommendation to the At- 
torney General for the latter’s finding and conse- 
quent action. 


7 A sponsor is defined as “any existing reputable United States 
agency or organization or recognized international agency or or- 
ganization having United States membership and cffices which makes 
application as hereinafter prescribed to the Secretary of State for 
designation of a program under its sponsorship as an ‘Exchange 
Visitor Program’”. 22 C.F.R. 63.1(b). 
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Various agencies of the United States government have 
adopted standards for evaluating waiver requests on be- 
half of exchange visitor aliens. See, e.g. regulations of 
the Department of Health, Education, and Welfare at 45 
C.F.R. 50.1-50.5 (promulgated in 1961). In 1965 the De- 
partment of Defense became a party to an “Interagency 
Policy on The Return Of Participants In Exchange Visi- 
tor Programs” (J.A. 80-86), proposed by the Department 
of State to “guard against any possible future use of 
Exchange Visitor Programs as channels for immigration” 
(J.A. 78).8 The criteria established, insofar as here 
pertinent, are as follows: 


1. (a) Importance of the Program or Activity In- 
volved 


The services of the individual must be needed 
in a highly important program or activity of 
national or international significance in the 
areas of interest of the department or agency 
concerned. * * * 


Essential Relationship of the Individual to the 
Program 


A direct relationship must exist between the 
individual and the program or activity in- 
volved, so that loss of his services would neces- 
sitate discontinuance of the program, or of a 
major phase of it, * * * 


Critical Qualifications of the Individual 

The individual must possess unusual] and out- 
standing qualifications, training, and experi- 
ence, including a clearly demonstrated capa- 
bility to make original and significant contri- 
butions to the program. 


8 The signatory agencies were the Departments of State and De- 
fense, AID, The Department of Health, Education, and Welfare, the 
Peace Corps, and the U.S. Information Agency. 
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2. Other Considerations 


(a) Clearance of Application When U.S. Govern- 
ment Agency Officially Sponsors (i.¢., Finances) 
the Exchange Visitor. 

In the case of an Exchange Visitor who came 
to the United States on an official Exchange 
Visitor Program of the U.S. Government, the 
application should include evidence that the 
sponsoring Federal agency has agreed to the 
application being made, or, if it did not agree, 
the grounds on which it declined to do so. 
Additional Relevant Factors 


In addition to the criteria listed above, account 
may also be taken of other factors which are 
relevant to the interest of the particular U.S. 
Government agency which is considering the 
waiver application. 


A prior (1968) Defense Department statement of policy 
and procedure on waiver requests, establishing ODDR&E 
as the unit within the Department responsible for han- 
dling such request, and containing substantially identical 
standards, is set forth at J.A. 32-35. Among the criteria 
listed in this policy statement, under the heading “Rele- 
vance of other factors”, are the “exchange visitor’s . . . 
commitment to return home [and] the attitude of his 
government” (J.A. 35). 


SUMMARY OF ARGUMENT 


The Defense Department’s decision not to request a 
waiver of the two-year foreign residence requirement for 
plaintiff is “committed to agency discretion” under Sec- 
tion 10 of the Administrative Procedure Act and is not 
reviewable. The Supreme Court has recognized that Con- 
gress’ purpose in enacting this provision was to insulate 
from court scrutiny a certain narrow category of agency 
actions which Congress deems best left to unreviewable 
agency determination. The statutory provision permit- 
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ting a waiver request to be made by an “Gnterested 
agency” on behalf of an exchange visitor is in that cate- 
gory. It was designed to benefit the United States, not 
the exchange visitor, by creating a means whereby this 
country can retain the services of exceptionally talented 
exchange visitors working in programs of national sig- 
nificance. An exchange visitor is therefore without stand- 
ing to challenge an unfavorable agency decision with re- 
gard to a waiver. Moreover, the determination whether 
it is in the “public interest” of the United States that a 
particular exchange visitor be encouraged to remain here 
—the standard which the statute lays down—is one which 
courts are equipped neither to make nor to review. The 
decision whether to request that an exchange visitor re- 
main in the United States clearly involves delicate judg- 
ments of foreign policy (particularly where the exchange 
visitor’s home country desires his return) which courts 
have recognized are traditionally the exclusive province 
of the executive branch. Only agencies and not courts are 
able to make the critical factual assessments as to how 
urgently an exchange visitor is needed in this country 
and the extent of the possible detriment to our foreign 
relations in the event a waiver of the two-year residence 
requirement is granted. Consequently, the district court 
should have granted the motion of the Secretary of De- 
fense to dismiss plaintiff’s complaint on grounds that the 
court was without jurisdiction over the subject matter 
and that the complaint failed to state a cause of action. 

If, contrary to our previous contention, this Court holds 
the determination by defendant to be in some degree re- 
viewable, then defendant was entitled in any event to 
summary judgment. The scope of review should be no 
wider than the typical one afforded for review of discre- 
tionary agency determinations as to aliens—i.e., whether 
the agencies applied appropriate standards in reaching 
their conclusions. Although plaintiff contends that the 
standards applied by the Defense Department were arbi- 
trary, it is clear that they were consistent with the statu- 
tory purposes. The Department of Defense based its re- 
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fusal to request a waiver as to plaintiff on the lack of 
approval of AID, plaintiff’s sponsoring agency, and on 
the desire of the South Vietnamese government that plain- 
tiff be returned there to fulfill his military and other 
commitments to that nation. In view of the purpose of 
the exchange visitor program to improve our foreign rela- 
tions with other countries by training certain of their 
citizens to perform useful skills there, it was clearly 
pertinent to rely upon AID’s assessment that plaintiff’s 
services as an English instructor were urgently required 
in South Vietnam. The Defense Department regulation 
making the approval of an exchange visitor’s sponsoring 
agency an important factor in considering a request for 
a waiver is reasonable because the sponsoring agency, 
which has primary responsibility for administering the 
exchange visitor program, is likely to possess insight into 
the particular needs of the foreign country for an ex- 
change visitor whom it has sponsored, which would be 
unavailable to the “interested agency” which must make 
the determination whether to seek a waiver. In light of 
the purposes of the program, it was plainly pertinent too 
to give weight to the desire of plaintiff’s home country, 
which had selected him for participation in the program, 
that he be returned to fulfill his military and civilian 
commitments to that nation. 

The case is not altered by plaintiff’s present claim that 
he would be subject to persecution in South Vietnam for 
his political opinions under a decree passed in 1965. That 
claim of possible persecution was not before the Defense 
Department when it made its decision not to request a 
waiver. While there exists a possibility that AID and 
the Defense Department might wish to reconsider the 
waiver application in the event plaintiff’s assertions as 
to persecution in Vietnam prove valid, that speculative 
contingency does not affect the ripeness of the contro- 
versy upon which plaintiff has sought review—i.e., wheth- 
er it was reasonable for defendant to decline to request 
a waiver because of the disapproving attitudes both of 
AID and South Vietnam. The merits of plaintiff’s perse- 
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cution contention are presently being litigated in the de- 
portation proceeding pending before the Immigration and 
Naturalization Service. They have no place in this action. 

Contrary to plaintiff’s assertion below, no defect in the 
record renders summary judgment inappropriate. Al- 
though the pleadings disclose one fact in dispute between 
the parties, the fact is not material. Moreover, the record 
here affords an ample basis for review. Not only does it 
contain the letter setting forth the reasons for defend- 
ant’s decision, but also various documents showing the 
Defense Department’s fact-finding and decision-making 
process in the present case. To require more would place 
an undue strain upon the procedures followed by most 
agencies in administering the waiver provision of 8 U.S.C. 
1182(e). These procedures, while fair and thorough, are 
necessarily informal, since they involve the obtaining of 
information by telephonic and other means from sources 
both inside and outside of government. 


ARGUMENT 
L The Determination by the Department of Defense Not 


to Request a Waiver of the Two-Year Foreign Resi- 
dence Requirement for Plaintiff Is Not Reviewable. 


A decision that waiver of the two-year foreign resi- 
dence requirement of 8 U.S.C. 1182(e) is not in the pub- 
lic interest is a matter committed to agency discretion 
which is not judicially reviewable. 

Plaintiff invoked the district court’s jurisdiction under 
Section 10 of the Administrative Procedure Act of 1946, 
5 U.S.C. 1009. That section provided: 


Except so far as (1) statutes preclude judicial re- 
view or (2) agency action is by law committed to 
agency discretion ... (a) any person suffering legal 
wrong because of any agency action, or adversely 
affected or aggrieved by such action within the mean- 
ing of any relevant statute, shall be entitled to re- 
view thereof. 
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This provision was reenacted in different form but with- 
out substantive change, in 1966 as part of a reorganiza- 
tion of Title 5 (5 U.S.C. 701(a), 702), as follows: 


701(a): This chapter applies, according to the provi- 
sions thereof, except to the extent that— 


(1) statutes preclude judicial review; or 


(2) agency action is committed to agency dis- 
cretion by law. 


A person suffering legal wrong because of 
agency action, or adversely affected or ag- 
grieved by agency action within the meaning 
of a relevant statute, is entitled to review 
thereof. 


It is our position that the decision of the Defense De- 
partment as to whether a waiver of the two year resi- 
dence requirement at 8 U.S.C. 1182(e) is “in the public 
interest” is peculiarly a matter “committed to agency 
discretion” which the district court has no jurisdiction 
to review.® 

The clear effect and intent of the language “agency 
action . . . committed to agency discretion”, is to insulate 
from judicial review a category of administrative actions 
which Congress deems best left to unreviewable agency 
determination. See Abbott Laboratories v. Gardner, 387 
U.S. 186, 140 (1967); Davis, 4 Administrative Law 
Treatise § 28.16. The Supreme Court has recognized that 
there is a type of administrative action which was not 
intended to be and is not a proper subject for review by 
the courts. Panama Canal Co. v. Grace Line, Inc., 356 
U.S. 309 (1958) (power of Canal Company to determine 


®In point II we show that there is in any event no merit in plain- 
tiff’s claim that the Defense Department’s refusal to request a 
waiver was arbitrary because based on factors allegedly irrelevant— 
ie., the failure of plaintiff’s sponsoring agency, AID, and his home 
country to approve the waiver and to urge instead his return to 
South Vietnam to fulfill his educational and/or military commit- 
ments to that nation. 
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when to change toll rates) and Schilling v. Rogers, 3638 
U.S. 666 (administrative determination that petitioner 
was not eligible for return of property under the Trading 
with Enemy Act). See also Arrow Transportation Co. v. 
Southern Ry., 872 U.S. 658 (1968). This Court, too, has 
recognized that the Administrative Procedure Act pre- 
cludes judicial review of agency action committed by law 
to agency discretion, American Air Export & Import Co. 
v. O'Neill, 95 U.S. App. D.C. 274, 221 F.2d 829, 830 
(1954). On several recent occasions it has held itself 
without the power to review administrative determina- 
tions even for alleged abuse of discretion. E.g., Koptik v. 
Chappell, 116 U.S. App. D.C. 122, 321 F.2d 388 (1963) 
(decision of parole board to reconsider granting a de- 
fendant’s parole); Newman v. United States, —— US. 
App. D.C. ——, 382 F.2d 479 (1967) (decision of prose- 
eutor whether to accept a plea to a lesser offense) .’ 
Other circuits concur. E.g., Ferry v. Udall, 336 F.2d 
706 (9th Cir. 1964), certiorari denied, 381 U.S. 904 
(1965); United States v. One 1961 Cadillac, 337 F.2d 
730 (6th Cir. 1964); Montgomery v. French, 299 F.2d 
730 (8th Cir. 1962) (holding that a statute providing 
that, to grant a petition for classification of an alien as 


10 Plaintiff below relied upon the footnote-dictum in Overseas 
Media Corp. v. McNamara, —— U.S. App. D.C. , 885 F.2d 308, 
316-317 ft. 14 (1967), that the “Legislative History of the Admin- 
istrative Procedure Act belies” the position that the “act of com- 
mitting a matter to an agency’s discretion forecloses court consid- 
eration of an alleged abuse of that discretion.” In view of the leg- 
islative dialogue thereafter quoted by the court, it may well be that 
what was meant was merely the unimpeachable proposition that the 
fact that action is initially delegated to an agency’s discretion will 
not foreclose the courts from review of the exercise of that discre- 
tion for an abuse. In view of the decisions of the Supreme Court 
and of this Court cited in the text, we do not believe that the Court’s 
statement was intended to imply that the special type of action 
which is “committed to agency discretion by law” under 5 U.S.C. 
701(a) is yet reviewable for alleged abuse of discretion. The leg- 
islative history of the Administrative Procedure Act, while unclear, 
on balance supports the literal construction given to it by the court 
decisions cited previously. Compare Sen. Doc. No. 248, 79th Cong. 
2d Sess. pp. 310-311 with pages 229 and 413 of the same document. 
And see Davis, 4 Administrative Law Treatise 1965 Supp. p. 18. 
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an “eligible orphan”, the Attorney General must be satis- 
fied that the persons seeking to bring the alien into the 
United States “will care for such eligible orphan properly 
if he is admitted”, and affording no remedy of review, 
was intended to vest in the Attorney General sole discre- 
tion with regard to the indicated determination). 

In its ruling in Panama Canal Co. v. Grace Line, Inc., 
856 U.S. 309, 317-818 (1958), the Supreme Court found 
that the matter was committed to unreviewable agency 
discretion because the decision involved: 


Nice issues of judgment and choice, . . . which re- 
quire the exercise of informed discretion. * * * The 
case is .. . quite unlike the situation where a statute 
creates a duty to act and an equity court is asked 
to compel the agency to take the prescribed action. 


The type of determination here involved,—whether it is 
in the public interest of the United States to request an 
exception to a specifically defined policy with respect to 
aliens admitted for a special] purpose—is, on its face, the 
type of issue committed to unreviewable agency discre- 
tion. It is not action on behalf of any person, but on be- 
half of the “public interest” and involves nice issues of 
judgment and choice in relation not only to United States 
concerns, but to foreign affairs. This is not the kind of 
issue with which courts are equipped to deal. 

In view of the legislative history of 8 U.S.C. 1182(e) 
and the exchange visitor program set forth earlier, no 
extended argument is necessary to show that the provi- 
sion permitting waivers of the two-year foreign residence 
requirement to be granted in the public interest, on re- 
quest of an interested government agency and the Secre- 
tary of State, was not enacted for the benefit of the ex- 
change visitor. The clear purpose was to enable interested 
government agencies, and thus the United States, to re- 
tain certain exceptionally talented and indispensable per- 
sonnel who were admitted to this country under an ex- 
change visitor program despite the general Congressional 
policy against retention of such aliens. The advantage 
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derived by an exchange visitor whom an interested agency 
desires to keep is merely incidental to the broader purpose 
served. 

One way of viewing the jurisdictional problem in this 
context is in terms of the standing of the incidental bene- 
ficiary of agency action to challenge it. The Administra- 
tive Procedure Act, on which plaintiff predicates juris- 
diction, affords relief only to those who suffer “legal 
wrong” because of agency action. 5 U.S.C. 702. When 
no legal rights of a person are shown to be invaded or 
threatened by government action, the person has no stand- 
ing to sue. Perkins v. Lukens Steel Co., 310 U.S. 113, 
125, 127; see Texas State AFL-CIO v. Kennedy, 117 US. 
App. D.C. 343, 330 F.2d 217, certiorari denied, 379 U.S. 
826 (1964); Kansas City Power & Light Co. v. McKay, 
96 U.S. App. D.C. 278, 225 F.2d 924, certiorari denied, 
350 U.S. 884 (1955). Here, although plaintiff would be 
favorably affected by a waiver request on his behalf by 
the Department of Defense, the statute was not designed 
to accord him the right to demand that such a request 
be made. The case is thus comparable to United States 
v. Cummins, 265 F.2d 768 (9th Cir. 1959), where the 
Ninth Circuit held that an interna] revenue agent had 
no standing to challenge the refusal of the Secretary of 
the Treasury to recommend him for retirement under 
increased benefits, (even though error of law was alleged 
in the refusal to recommend), because the purpose of the 
legislation empowering the Secretary to so recommend 
was not to reward the particular recipient, but to provide 
an incentive for early retirement so that younger men 
could perform in certain dangerous law enforcement jobs. 

This aspect of the case is pointed up by comparison 
with the deportation cases. Review of an order of depor- 
tation is proper—and possibly even constitutionally nec- 
essary—because the order directly affects the person of 
the alien and is a restriction upon his liberty. See Jaffe, 
Judicial Control of Administrative Action, pp. 381-389 
(1965). Even the granting of discretionary relief, such 
as suspension of deportation because of hardship or dan- 
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ger of persecution, has been held judicially reviewable 
for arbitrariness or error of law in the applicable stand- 
ards. In the very statute at issue here, the courts have 
held that the hardship waiver provision inserted into the 
statute in 1961 for the benefit of the exchange visitor 
(see ante, p. 10) was intended to afford judicial review 
for abuse of discretion. See Talavera v. Pederson, 334 
F.2d 52 (6th Cir. 1964) ; Mendez v. Major, 340 F.2d 128 
(8th Cir. 1965). The crucial distinction is that the 
waiver on hardship grounds was intended for the benefit 
of the alien. The “public interest” waiver was enacted 
for the benefit of the United States, not the alien, and 
was intended to confer upon the alien no privilege or 
right. 

Moreover, aside from the question of benefit, the de- 
termination here involved is not the type of issue which 
lends itself to judicial review. The statute here is couched 
in permissive, not mandatory, language. Compare Ferry 
v. Udall, 336 F.2d 706, 712 (9th Cir. 1964), certiorari 
denied, 381 U.S. 904 (1965). With respect to non-hard- 
ship waivers of the type sought by plaintiff, the only 
standard provided is the “loose” one (Panama Canal Co. 
v. Grace Line, Inc., supra, at 318) of the “public inter- 
est”. 8 U.S.C. 1182(e). The determination of whether 
an exchange alien, brought here under a program de- 
signed to develop skills useful in other participating 
countries, has become so valuable to the United States 


11 The failure to distinguish between the two aspects of the statute 
accounts, we believe, for conflicting decisions of the Seventh Circuit 
on the issue. When direct review was sought of action of the De- 
partment of Health, Education and Welfare declining to request a 
waiver, that circuit held the issue was not reviewable as committed 
to exclusive agency discretion. Martin v. Gardner, 378 F.2d 352 
(7th Cir. 1967). In the companion cases Velasco and Morales V. 
Immigration and Naturalization Service, 386 F.2d 283 (7th Cir. 
1967) and Glorioso and Colinco v. Immigration and Naturalization 
Service, 386 F.2d 664 (7th Cir. 1967), the challenge was made in the 
course of a proceeding to review the denial of a stay of deportation. 
The court, without adverting to the Martin decision, undertook to 
review the determination for an abuse of discretion, finding that 
none had occurred. 
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that he ought to be allowed to remain here, sometimes 
without the approval of his home country, involves the 
exercise of delicate foreign policy judgments of a sort 
traditionally the exclusive province of the executive 
branch. Courts are simply not equipped either to make, 
or to review, a determination whether in light of the 
objectives of the exchange visitor program, a particular 
exchange visitor is so important to the United States 
that he should be permitted to remain without having 
spent the normal two-year period of residence abroad. 
In Cobb v. Murrell, 386 F.2d 947 (5th Cir. 1967), the 
court concluded that a statute empowering the Secretary 
of Labor to exclude any alien whose employment would, 
inter alia, “adversely affect the wages and working con- 
ditions of the workers in the United States similarly em- 
ployed” was designed to commit that finding to the ex- 
clusive discretion of the Secretary. The determination 
here is even more clearly one which involves the kind of 
judgment which a Court cannot review. 

There is an additional, practical consideration under- 
lining the importance of a clear resolution by this Court 
of the jurisdictional question. The Department of State 
advises that there are approximately 75,000 exchange 
visitors presently in the United States. The annual rate 
of admission of such visitors for the last three years has 
averaged about 35,000. The number of applicants for 
waivers of the two-year foreign residence requirement 
has thus far remained relatively small. The Department 
of Health, Education and Welfare, which handles more 
such applications than any other agency, disposed of 400 
applications in the year ending November 1967. How- 
ever, if waiver refusals are reviewable, it is a fair pre- 
diction that many more applications will be filed, with 
subsequent efforts at judicial review. Such an opportu- 
nity for lengthy consideration of their cases would in- 
duce aliens whose applications are without merit to make 
applications as a delaying tactic. As a result, the statu- 
tory provision, which was designed solely as a benefit in 
highly exceptional circumstances to the United States, 
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could turn into a means for frustrating the operation of 
the exchange visitor program by postponing the date of 
return of exchange visitors to their home countries. 


II. Assuming, Arguendo, the Reviewability of Defendant’s 
Denial of Plaintiff’s Waiver Application, Summary 
Judgment in Defendant’s Favor Should Have Been 
Granted. 


If, despite our contention, this Court should hold that 
refusals to request waivers of the two-year foreign resi- 
dence requirement are, to some degree, reviewable, it is 
clear that the scope of review is a narrow one, limited to 
questions of law such as whether the standards employed 
by the agency in making its determination accord with the 
statutory intent. The typical extent of review, even as to 
discretionary remedies enacted for the benefit of an alien, 
in contrast to that here, is no greater. See e.g., Hinto- 
poulos v. Shaughnessy, 353 U.S. 72 (suspension of depor- 
tation) ; Sovich v. Esperdy, 319 F. 2d 21 (2nd Cir. 1963) 
(motion to withhold deportation on grounds of persecu- 
tion) ; Gordon and Rosenfield, Immigration Law and Pro- 
cedure, §§ 8.14, 8.15 (1965). Such a scope of review 
would insure that no waivers were denied because of ap- 
plication of erroneous principles, while leaving factual as- 
sessments (e.g., whether a particular exchange visitor is 
urgently needed in his home country) solely in the hands 
of the agencies which are competent to make them. Viewed 
in context of this review standard, the complaint in this 
case fails to state a cause of action, and defendant is en- 
titled to summary judgment. 

The factors employed by the Department of Defense in 
refusing to request a waiver of the two-year foreign resi- 
dence requirement as to plaintiff were reasonable and 
clearly pertinent to the purposes underlying the exchange 
visitor program. As appears from the letter of Lt. Gen- 
eral Ely, ante, pp. 6-7, the determination not to request a 
waiver was predicated upon the facts (1) that AID, plain- 
tiff’s sponsor, was opposed to a waiver because of its be- 
lief that plaintiff was needed urgently in South Vietnam 
as an English instructor and (2) that the government of 
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South Vietnam desired plaintiff’s return to that country 
to fulfill his military and other commitments there. Since 
the aim of the two-year residence requirement is to insure, 
in most cases, that exchange visitors will not utilize their 
training in the United States as an avenue of immigra- 
tion but will return to their own country or to one less 
well developed than the United States to employ their 
skills, it was clearly proper to take account of the fact that 
plaintiff was urgently needed in his home country in 
either a military or civilian capacity. Particularly is this 
true, as General Ely mentioned (ante, p. 7), in view 
of the present United States objectives and commitment 
in South Vietnam. Moreover the circumstance that AID, 
as plaintiff’s sponsor, opposed plaintiff's waiver applica- 
tion had independent significance. It was reasonable for 
the Defense Department to determine that it would give 
weight to the views of plaintiffs sponsoring agency 
whether a waiver should be granted, irrespective of the 
Defense Department’s knowledge of the particular facts 
involved. The principal purpose of the legislation which 
Defense, as an “interested agency”, is being called upon to 
administer, is to aid the proper functioning of the ex- 
change visitor program. Agencies such as AID, which 
have the primary responsibility for financing and approv- 
ing various exchange visitor applications, necessarily ac- 
quire considerable insight into the needs of the home 
country when they undertake to sponsor an exchange 
visitor in the first instance. The Defense Department 
could reasonably conclude that the sponsoring agency was 
in the best position to determine whether the need for 
plaintiff’s services was still so great that there should be 
no waiver of the residence requirement, bearing in mind 
that the primary purpose of the program is to aid other 
countries in developing skills. 

Plaintiff contended below (J.A. 3-4) that the Depart- 
ment of Defense had abdicated its duty to exercise inde- 
pendent discretion by promulgating a written policy 
(J.A. 32-35), and entering into an interagency agreement 
(J.A. 80-86), whereby the approval of an exchange visi- 
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tor’s sponsoring agency was made a prerequisite to favor- 
able Defense Department action on the applicant’s re- 
quest for a waiver recommendation. As a purely factual 
matter, the assertion that the sponsor’s approval is a pre- 
requisite is open to question. The 1963 statement of policy 
did make such approval necessary, but the 1965 inter- 
agency agreement provides that the “application should 
include evidence that the sponsoring Federal agency has 
agreed to the application being made, or, if it did not 
agree, the grounds on which it declined to do so” (J.A. 
84) (emphasis supplied). This would seem to indi- 
cate that the disapproval of the sponsoring agency is a 
serious adverse factor, but not an absolute barrier, to 
favorable consideration of a waiver application. While 
the letter of Lt. General Ely to plaintiff’s counsel does 
state that both “Defense policy and an Interagency Agree- 
ment .. . require the concurrence of the sponsoring Fed- 
eral agency to a waiver request” (J.A. 42), the letter also 
states that the application was denied only after “care- 
ful assessment of all relevant factors”, including the 
South Vietnamese government’s desire that plaintiff be 
returned to Vietnam, and plaintiff’s “special obligation to 
honor his return home commitment”. Ibid. 

Even if the interagency agreement did make approval 
of the waiver a prerequisite, this would not render the 
policy invalid. It is well settled that an administrative 
body may act by general rule, and that to do so does not 
constitute a failure to exercise discretion. E.g., Stellas v. 
Esperdy, 366 F.2d 266, 269-270 (2nd Cir. 1966), vacated 
on other grounds, 388 U.S. 462 (1967). The discretion is 
exercised initially in promulgating the rule. Only where 
the regulation itself in unreasonable has it been held that 
discretion has not been exercised. See Mastrapasqua v. 
Shaughnessy, 180 F.2d 999 (2nd Cir. 1950). Here, as 
indicated, the Defense Department could reasonably deter- 
mine that the sponsoring agency was in the best position 
to weigh the waiver application in the light of the pri- 
mary purpose of the legislation to aid underdeveloped 
countries. 
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Plaintiff also contended in his complaint (J.A. 4-6) 
that it was arbitrary for the Defense Department to con- 
sider the desire of the government of South Vietnam 
that he be returned to that country. This contention is 
clearly without merit. In light of the purpose of the ex- 
change visitor program, inter alia, to benefit other na- 
tions from which exchange visitors come by training them 
for more skilled and useful employment upon their re- 
turn to their home countries (and thus indirectly to im- 
prove relations and understanding between the United 
States and those countries), it was plainly relevant to 
take into account the wish of the South Vietnamese gov- 
ernment, which had selected plaintiff for participation in 
the exchange program, that plaintiff be sent back to ful- 
fill his commitments there. 

The case is not altered by plaintiff’s late interjection 
into the waiver preceeding of his claim that he would be 
subject to persecution on grounds of political opinion if 
returned to South Vietnam. When plaintifi’s attorney 
Mr, Carliner wrote to the Secretary of Defense on March 
9, 1966, urging reconsideration of the refusal to request 
a waiver, he asserted, as basis for his claim that plaintiff 
would be subject to persecution, that plaintiff had been 
banished to an isolated area of South Vietnam by that 
government prior to his departure for the United States 
(J.A. 40) .2? Lt. General Ely, in response, pointed out that 
the claim of banishment raised a factor not previously 
considered and suggested that plaintiff bring “any rele- 
vant information ... on this matter to the attention of 
the Desk Officers in AID and the Department of State 
who would be competent to evaluate the facts and the 
effect of such a situation on AID’s present position with 
respect to a waiver.” J.A. 43. In the present complaint, 
plaintiff does not allege either that he had been or would 
be subject to banishement, but rather that he would be 
liable to prosecution for his beliefs under a South Viet- 


22In view of the fact that plaintiff left for the United States in 
1960, the alleged banishment order would have been promulgated by 
a regime other than the one presently in power. 
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namese decree promulgated in May 1965 (J.A. 4-5). It is 
clear that this claim of possible persecution was not be- 
fore the Defense Department when it made its determin- 
ation to refuse to request a waiver for plaintiff and thus 
is not 2 proper part of the instant action for review. 
Normally, a claim of persecution would not even be 
relevant to a determination whether to request a waiver 
of the two-year foreign residence requirement, since most 
such applications are disposed of by reference to the ques- 
tion whether or not the exchange visitor meets the per- 
sonal qualifications of skill and contribution to a program 
set forth in the regulations (see infra, p. 13). In this 
case, however, we recognize that a linkage exisits be- 
cause of the fact that the reasons for the Defense Depart- 
ment’s refusal to request a waiver as to plaintiff depended 
upon the conclusion by AID and the South Vietnamese 
government that plaintiff’s services are urgently required 
in South Vietnam. Thus, in the event plaintiff’s claims of 
persecution in South Vietnam prove valid, it may be that 
both AID and the Department of Defense would wish to 
reexamine the matter of seeking a waiver for plaintiff. 
But that speculative possibility does not affect defendant’s 
right to summary judgment on the present record. Plain- 
tiff currently in his deportation proceeding before the 
Immigration and Naturalization Service has moved for 
withholding of deportation to South Vietnam on the 
ground that he would be subject to political persecution 
there. That motion, and not the present action, is the ap- 
propriate place to litigate the merits of plaintiff’s as- 
sertions with regard to possible persecution in Vietnam. 
The gravamen of plaintiff's complaint here is that the 
Defense Department acted unreasonably in relying upon 
determinations by AID and South Vietnam that plaintiff 
should be returned to South Vietnam so as to be available 
to fulfill his civilian and military commitments to that 
country. That issue is ripe for decision. It is unaffected 
by the fact that Defense, when first presented at a late 
stage with plaintiff’s unsupported claim of persecution 
and banishment by South Vietnamese authorities, quite 
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reasonably told plaintiff, in effect, to pursue that question 
initially with the sponsoring agency and the Department 
of State. 

Contrary to plaintiff’s contentions below, there is no 
procedural barrier to summary judgment on this record. 
An examination of the pleadings (ze., plaintiff’s “State- 
ment of Material Facts As to Which There Is No Dis- 
pute”, J.A. 89-98, and Defendant’s “Response” thereto, 
J.A. 94-95), reveals that the sole issue of fact which 
appears to be in dispute between parties is whether the 
Defense Language Institute, upon learning that ODDR 
& E would not request a waiver as to plaintiff, withdrew 
its application. That fact, however, is not material, since 
the Defense Department did not purport to base its deci- 
sion to refuse to seek a waiver even in part on any theory 
that no application in plaintiff’s behalf was actually be- 
fore it. Nor did defendant below make any such claim. 

The record below is ample to show that plaintiff has 
no cause of action. It contains not only the letter of the 
Defense Department stating the grounds of decision, but 
also the contemporaneous record of the Department’s fact- 
finding and decision-making process with respect to the 
refusal to request a waiver. To require more would place 
an undue strain upon the procedures adopted by most 
agencies in considering waiver applications under 8 
U.S.C. 1182(e). These procedures, while fair and thor- 
ough, are informal. They frequently involve reliance upon 
advice and assistance received from expert sources both 
in and outside the government. More formal proceedings 
would be costly and time consuming and would enhance 
the temptation for exchange visitors to utilize the waiver 
request process as a means of prolonging their stay in 
the United States, contrary to the purpose of the statute. 
The statute on its face and its legislative history show 
that Congress intended the waiver provisions to be very 
sparingly exercised for the truly exceptional situation 
where departure of a particular alien would seriously 
impair the public interest. This record affirmatively 
shows that plaintiff is not in such category. 
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CONCLUSION 


For the reasons stated, appellant respectfully submits 
that the judgment of the district court should be reversed 
and the complaint dismissed for lack of jurisdiction or 
failure to state a claim on which relief can be granted; 
in the alternative, the judgment of the district court 
should be reversed and summary judgment entered for 
appellant. 


David G. BREsS, 
United States Attorney. 


FRANK Q. NEBEKER, 
NATHAN DODELL, 
Assistant United States Attorneys. 


Of counsel: 


Rocer A. PAULEY, 
Attorney, 
Department of Justice. 
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QUESTIONS PRESENTED 


1, Whether the District Court has jurisdiction to review 
| the exercise of discretion reposed in the Secretary of Defense 
i by 8 U.S.C. 1182(e) for the purpose of determining whether 
a waiver should be sought of the requirement of two-years’ 
foreign residence by an exchange visitor. 


2. Whether a complaint which alleges that the Secretary 
‘ of Defense has failed to exercise his discretion as required 
| by statute, 8 U.S.C. 1182(e), states a cause of action. 


3. Whether, where genuine issues of material fact have 
' been raised, summary judgment is appropriate in the absence 
' of an Answer to the Complaint, in the absence of any veri- 
| fied affidavits in support, and in the absence of any eviden- 
| tiary hearing upon the disputed issues before the administra- 
tive agency or the District Court. 
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IN THE ca: 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,819 


SECRETARY OF DEFENSE, 
Appellant, 


Vv. 


LE KHAC BONG, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 


Appellee is a native and citizen of Vietnam who was 
admitted to the United States in 1960 as an exchange visi- 
tor (J.A. 1). On December 15, 1965, the Commandant of 
the Defense Language Institute, East Coast Branch, initiated 
a request for the employment of the appellee as an instructor 
in the Vietnamese language. Following referrals for clear- 


2 


ances to various agencies, including the Department of State, 

the Chief, Staff Civilian Personnel Division of the Office of 
the Chief of Staff of the Department of the Army, formally 
appointed the appellee as a Vietnamese language instructor 

on January 18, 1966 (J.A. 15-27). 


On January 19, 1966, the Immigration and Naturalization 
Service informed the Defense Language Institute that the 
appellee “has ‘no status’ as an immigrant to the United 
States.” On January 25, 1966, the Defense Language Insti- 
tute requested the Staff Civilian Personnel Division to “take 
the necessary steps to retain (appellee’s) services . . 2” (A. 
30). In support of its request the Defense Language Insti- 
tute submitted a memorandum by the appellee’s immediate 
supervisor, the Chairman of the Far East Division, which 
stated: (J.A. 28-29) 


1. DLIEC is desperately in need of Vietnamese 
instructors, especially those who can speak South 
Vietnamese. We have made numerous inquiries 
and contacted various agencies in search of quali- 


fied Vietnamese teachers. None was available 
because they were in great demand. It was with 
extreme difficulty that we finally found Mr. Le- 
Khac Bong who is not only a native of South Vn, 
but also a highly qualified teacher. 


. Mr. Bong possesses good academic background. 
His education includes Baccalaureate, 1952 (South 
VN); post-graduate studies—law and literature, 
1952-54 (University of Montpelier, France); 
Faculty of Letters—literature, 1955-56 (Saigon 
University); education and linguistics, 1960-63 
(Teachers College, Columbia University). We only 
offer him GS7-1. With such a modest salary 
DLIEC can hardly hire a better educated person. 
Therefore, we can not afford to lose him. 


_ In regard to professional qualifications, Mr. Bong’s 
are more than adequate to meet our instructor’s 
requirements. His past teaching and working exper- 
iences in other schools and institutions are very 
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valuable to DLIEC. He taught Vietnamese, English 
and French at Vo Tanh College, 1957-60 in South 
VN. At FSI he taught Vietnamese language from 
Apr. 1963 to June 1964. He also was a Vietna- 
mese teacher at Sanz School of Languages. In 
1964 Mr. Bong worked for the Voice of America 
as an announcer and translator. He also passed 
the examination at Joint Publications Research 
Service which qualified him as a translator from. 
Vietnamese and French into English. The last 
mentioned exam alone proves that his command 
of both Vietnamese and English (besides French) 
is excellent. Armed with such professional capa- 
bilities, Mr. Bong is indeed a hard-to-get addition 
to the Vietnamese faculty of DLIEC. 

. As far as classroom performance is concerned, Mr. 
Bong conducts his classes in a superb manner. He 
is versatile, conscientious and well versed in the 
employment of good and modern teaching meth- 
odology. His students like his personality and 
deeply appreciate his teaching techniques. 

. Another very important factor is that when DLIEC 
moves to El Paso, we will definitely lose several 
Vietnamese instructors who have decided to remain 
in the Washington area. In fact a VN lady teacher 
already resigned last month on the ground that 
she did not want to go to Texas. Since Mr. Bong 
desires to move with our school to El Paso, we 
strongly urge that this intelligent, young and able 
VN instructor be invited to remain in the United 
States so that DLIEC can be benefitted by his 
invaluable services. 

. Furthermore, Mr. Bong is highly recommended 
by his colleagues who know him well. It is assured 
that his devotion to his profession and his cooper- 
ation with this school will bring greater success 
to the Vn-language training of our military per- 
sonnel at DLIEC. 


On February 8, 1966, the Commandant of the Defense 
Language Institute expressly informed the Assistant for 
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Research and Development for Manpower that the appellee 
“is better than others in the department,” that he “can 
guarantee employment” for appellee and that he “would 
like to pursue now” the procedures for a waiver “fr [sic] 
AID people” (J.A. 55). Numerous telephone conversations 
were had with various persons regarding the waiver request 
(J.A. 55-72), the most critical one being one with “Herold - 
182-x7291” on February 11 and recorded as follows (J.A. 
62): 


“Checked: Bong Le Khac file—confirmed fieldside 
agreement that waiver be denied in view of AID posi- 
tion. (illegible) Glidden Itr to INS-W 

5-25-65.” 

Thereafter, the memoranda of notes indicates that on 
February 14, 1966, Lt. General William Ely, Deputy Director 
for Administration and Management, “agree[d] [that there 
was] no basis for waiver—discuss w. Hill at DLI-EC.” On 
the same day, Commander Robert Hill, Commandant of the 
Defense Language Institute, appears in the administrative file 
with the notation: 


“Hill agrees—Sorry apptm’t was made—will discuss 


next steps in S/C/P- Withdrew request for any action 
for waiver.” (J.A. 66). 


On February 25, 1966, a formal response was made to 
the initial request of the Defense Language Institute on Jan- 
uary 25, 1966 for a waiver on behalf of the appellee 
which states (J.A. 31): 


“The matter of Mr. LeKhac’s retention in the United 
States was taken up with officials of the Office of 
Defense Research and Engineering, designated by 
the Secretary of the Army to handle such a case as 
that of Mr. LeKhac. Upon completion of the required 
negotiations on our behalf, Mrs. Kraus from the 
Office of Defense Research and Engineering informed 
Mrs. Boyer that Mr. LeKhac could not remain in the 
United States.” 
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On March 9, 1966, appellee, by his counsel, requested 
that the Department of Defense reconsider its decision to 
seek no waiver recommendation from the Department of 
State. (J.A. 38-41). In reply, Lt. General William J. Ely 
stated in a letter on March 18, 1966 that the decision “was 
reluctantly reached after a careful assessment of all relevant 
factors” and set forth as the only explanation (J.A. 42-43): 


“An important factor in this decision was Mr. LeKhac’s 
status as a participant in an official exchange visitor 
program of the United States Government. Both 
Defense policy and an Interagency Agreement (For- 
eign Affairs Manual Circular No. 292), to which 
Defense is a signatory, require concurrence of the 
sponsoring Federal Agency to a waiver request by 
another interested Federal agency. As an AID grantee 
selected by his own government for United States 
training, Mr. LeKhac has a special obligation to honor 
his return-home commitment. Since his AID sup- 
port was terminated in April, 1963, AID and the 
Embassy of Viet Nam sought to secure his return 
to Viet Nam after the birth of his child and an 
adverse decision on his own exceptional hardship 
waiver application. 


“Both in our original waiver review requested by the 
Defense Language Institute and in the current reas- 
sessment of the merits of a waiver in response to 
your request, we find that AID, the Department of 
State and the Viet Namese Government stand firmly 
opposed to a waiver on program, policy and foreign 
relations grounds. If Viet Nam needs Mr. LeKhac’s 
services in a military or civilian capacity in support 
of Joint-United States-Viet Nam objectives in Viet 
Nam, in our judgment this requirement must take 
precedence over Department of Defense needs for 
his language instruction services here. In another 
AID grantee case considered recently, both AID and 
the Viet Namese Embassy gave written concurrence 
to our waiver request to help enable the Defense 
Language Institute to meet its urgent Viet Namese 
language requirements in a prime program area.” 
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Thereafter on August 3, 1966, appellee brought an action 
in the District Court to review the refusal of the Secretary 
of. Defense to seek a waiver of the requirement that the 
appellee reside abroad for a period of two years. Appellee 
alleged that the Secretary of Defense had failed, as required 
by the Mutual Educational and Cultural Exchange Act of 
' 1961, 8 U.S.C. 1182(e), “to exercise his independent dis- 
cretion in determining whether to request the Secretary of 
State to recommend . . . [a waiver to permit appellee] .. . 
to be employed as an instructor in the Vietnamese language 
by the Defense Language Institute” but had been bound (1) 
by an interagency agreement with the Agency for Interna- 
tional Development and (2) by a failure to secure concur- 
rence to the request from the Viet Namese Government. 
(J.A. 1-6). 


Appellee alleged that the refusal of the Agency for Inter- 
national Development to concur in the waiver request is 
based upon its determination that “training received in the 
United States (by exchange visitors, such as the appellee) 
should be utilized to help fill the critical gap in skilled man- 
power in the visitor’s country and not to be used as a means 
of obtaining permanent residence and employment in the 
United States.” Appellee also alleged that the Viet Namese 
Government had declined to grant its concurrence to the 
waiver request because the appellee is a “supporter of efforts 
to establish civilian controlled, democratic government in 
Viet Nam and to restore peace to that country,” and that 
if returned to Viet Nam, he would be subject to punishment 
and imprisonment. (J.A. 3-5). 


Appellee sought a judgment declaring that the Interagency 
Agreement binding the actions of the Secretary of Defense 
is in violation of the Mutual Educational and Cultural 
Exchange Act of 1961 and that the Secretary of Defense 
is required to exercise his independent discretion indepen- 
dently of any policies of the Agency for International Devel- 
opment or the Viet Namese Government. (J.A. 6). 
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Appellant moved to dismiss for lack of jurisdiction and 
for failure to state a cause of action, and alternatively for 
summary judgment (J.A. 7). 


No answer was filed by appellant. Instead he relied upon 
various exhibits comprising miscellaneous letters, government 
forms, handwritten notes and jottings, and policy statements 
(J.A. 15-88). Statements of Material Facts as to Which 
There Is No Genuine Issue indicate that a “genuine issue” 
exists between the parties as to the basis of the adminis- 
trative decision. Appellant listed various factors, none of 
which were established by affidavit or any other evidentiary 
manner, relating to appellee’s “marital difficulties and diffi- 
culties with creditors,” the “critical need” for his services 
in the schools of Viet Nam, and his “military service obli- 
gation,” as forming the grounds for its conclusion “that 
there was no basis for a waiver” (J.A. 11-14, 95). Appellee 
alleged in his complaint and in his Statement of Material 
Facts that the administrative decision not to seek waiver 
was based upon a finding that “the AID, the Department 
of State and the Viet Namese Government stand firmly 
opposed to a waiver, on the program, policy, and foreign 
relations grounds” (J.A. 93). 


The District Court denied both motions but permitted 
an interlocutory appeal to be noted (J.A. 96). This Court 
thereafter allowed the appeal by a split vote (J.A. 97). 


SUMMARY OF ARGUMENT 


The statute which governs the grant of waivers of foreign 
residence requirements for exchange visitors who seek per- 
manent residence in the United States, 8 U.S.C. 1182(e), 
provides for a three-phased exercise of discretion in the 
determination of the waiver application. As relevant here, 
discretion is first exercised by the Secretary of Defense to 
determine whether the exchange visitor’s departure would 
be “clearly detrimental” to a program of interest to the 
Department of Defense. Upon such a determination, dis- 
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cretion is then exercised by the Secretary of State whose 
‘ recommendation is based upon the “policy, program, and 
foreign relations aspects of the case.” The ultimate decision 
is then made by the Attorney General who under the statute 
‘ must make a finding that exchange visitor’s admission to 
the United States is “in the public interest.” 


Appellant has misconceived his function under the stat- 

ute to encompass the discretionary role to be performed by 
both the Secretary of State and the Attorney General. As 
' his Statement of Questions Presented indicates (Brief, p. 1), 
' the issue for him is whether the District Court has “‘juris- 
' diction to review the determination of the Department of 
Defense that it is not in the public interest to request a 
waiver ....” (emphasis supplied). The statute, in terms, 
reserves that finding for the Attorney General. 


Jurisdiction plainly lies in the District Court to review 
the exercise of discretion where, as here, the issue is whether 
the Secretary of Defense has relied upon the proper legal 


criteria for the exercise of his discretion, and where, as 
alleged here, the exercise of discretion by the Secretary of 
Defense has been preempted by the Agency for International 
Development by reason of an Interagency Agreement, and 
by the Viet Namese Government by reason of deference to 
its wishes. The first issue poses a legal question, always 
resolvable by the courts; the second issue presents an alle- 
gation of abuse of discretion which is determinable by the 
courts upon proof. 


If any doubt were to exist as to the correctness of the 
District Court’s denial of appellant’s motion to dismiss, none 
whatever can be entertained regarding the denial of appel- 
lant’s motion for summary judgment. Without a responsive 
answer below, the appellant chose to file in support of his 
motion for summary judgment a mass of unverified, unsub- 
stantiated comments and statements regarding the appellee’s 
qualifications ranging from his relationships with his wife, 
teachers, creditors and former employers to the ambivalent 
desire of the Viet Namese Government to place the appellee 
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in the army and to return him to school-teaching. A genu- 
ine issue of material fact thus is posed as to the true basis 
of the decision of the Department of Defense. The rule is 
plain and the application universal that in such a circum- 
stance, even where allegations are made that the Secretary 
of Defense has abused his discretion, the “issue requires the 
illumination of an evidentiary hearing.” 


ARGUMENT 
I. 
The Determination of the Secretary of Defense 
Not To Request a Waiver of the Two Year Resi- 


dence Requirement for Appellee Is Subject to 
Judicial Review 


Overseas Media Corp. v. McNamara, __ U.S. App. D.C. 
__, 385 F.2d 308 (1967) suffices to dispose of appellant’s 
contention here, as there, that the Administrative Procedure 
Act, 5 U.S.C. 1009, bars judicial review of discretionary acts 
of the Secretary of Defense. Indeed, appellant concedes as 
much when he refers in his brief (footnote 10, page 19) to 
the “unimpeachable proposition that the fact that action is 
initially delegated to an agency’s discretion will not fore- 
close the courts from review of the exercise of that discre- 
tion for an abuse.” See Dismuke v. United States, 297 U.S. 
167, 172-173 (1935); Accardi v. Shaughnessy, 347 U.S. 260 
(1954); Fong v. Brownell, 94 U.S. App. D.C. 323, 215 F.2d 
683 (1954); and as to the availability of judicial review of 
the discretion exercised under the specific statute involved 
here, 8 U.S.C. 1182(e), see especially Talavera v. Pederson, 
334 F.2d 52 (6th Cir. 1964); Mendez v. Major, 340 F.2d 
128 (8th Cir. 1965); Velasco and Morales v. Immigration 
and Naturalization Service, 386 F.2d 283 (7th Cir. 1967); 
and Glorioso and Colinco v. Immigration and Naturalization 
Service, 386 F.2d 664 (7th Cir. 1967). 


An abuse of discretion has been alleged below. It is that 
the Secretary of Defense failed to exercise his independent 
discretion to determine, as 22 C.F.R. 63.6(d) contemplates 
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| (see Appellant’s Brief, p. 12), whether appellee’s two year 
' foreign residence would be “clearly detrimental to a pro- 
_ gram or activity of official interest” to the Department 
of Defense. Instead, the complaint alleges, the Secre- 
tary of Defense bound himself to a decision made by the 
' Agency for International Development and to one intended 
to be made by the Secretary of State. See 22 C.F.R. 63.7, 
' which reposes in the Secretary of State the power to “review 
' the policy, program and foreign relations aspects of the 
case” and where appropriate to “transmit his recommenda- 
' tion to the Attorney General” for final action. Accardi v. 
_ Shaughnessy, Op cit., 347 U.S. 260 (1954), establishes that 
- such an allegation states a cause of action and that such a 
cause of action is subject to judicial review. Similarly, see 
also Wilson v. United States, __ U.S. App. D.C. __, 369 
F.2d 198, 200 where in language applicable here, this Court 
observed, “We are not reviewing an exercise of discretion 
by a public officer, but rather determining whether the gov- 
" *erning statute allows or requires that discretion be exercised.” 


Il. 


Appellee Has a Direct and Substantial 
Personal Interest in the Outcome 
and Has Standing To Sue 


Appellant suggests that the appellee has no standing to 
sue because he has “no legal rights” which have been 
“invaded” or “threatened.” This criterion, of course, is not 
the one by which standing is determined. Chicago v. At- 
chison, Topeka and Santa Fe Railway, 357 US. 55, 83 
(1958) holds: 

“It is enough, for purposes of standing, that we have 
an actual controversy before us in which (the plain- 
tiff) has a direct and substantial personal interest in 
the outcome.” 


Such an interest, it need not be said, appears here. 


Appellant’s attempt to distinguish Talavera v. Pederson, 
op. cit., 334 F.2d 52 (6th Cir. 1964); and Mendez v. Major, 
op. cit., 340 F.2d 128 (8th Cir. 1965), from the action here 


1] 


(Brief, p. 22) is without merit. 8 U.S.C. 1182(e) provides 
that whether the waiver is requested by an “‘interested United 
States Government agency” or by the “Commissioner of 
Immigration and Naturalization,” there must be in either 
case, a finding by the Attorney General that the waiver is 
in the “public interest.” Nor is the hardship waiver “for 
the benefit of the exchange visitor,” as appellant urges; it 

is for the benefit of the exchange “alien’s spouse or child 
(if such spouse or child is a citizen of the United States or 
a lawfully resident alien).” 8 U.S.C. 1182(e). No statutory 
distinction therefore exists between waivers which are 
“requested” by an “interested United States Government 
agency” or those “requested” by the Commissioner of Immi- 
gration and Naturalization. 


Thus the decisions of the Sixth, Seventh, and Eighth Cir- 
cuits which have held that exchange visitors have standing 
to sue upon complaints that they have been denied foreign 
residence waivers, and that the courts have jurisdiction to 
review such complaints, establish beyond question that the 


District Court below was correct in denying the appellant’s 
motion to dismiss the complaint for lack of jurisdiction and 
for failure to state a cause of action. 


Ill. 
Denial of Summary Judgment Was Proper 


Appellant would have this Court hold that he was entitled 
to summary judgment below, without having filed an answer 
to the complaint, upon a “record” which is not a record 
within the meaning of the Administrative Procedure Act, 
without a transcript of any administrative proceedings, with 
a collection of miscellaneous Papers, some relevant, some 
not, some legible to third persons and some not, with refer- 
ence to unidentified sources of information described in the 
appellant’s brief (page 29) as “expert,” where genuine issues 
of material fact have been raised in the Statements of 
Material Facts filed by the parties below, without the oppor- 
tunity of the appellee to establish his claim in any manner 
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before the administrative decision, whether by letter, inter- 
view, telephone conversation, or by hearing before an 
administrative agency or a judicial tribunal. 


As the appellant has said (Brief, p. 29), the procedures 
are “informal”; it cannot be said that they are “fair and 
thorough” when the appellee was given no notice and no 
opportunity to rebut the miscellaneous array of information 
gathered against him. The exhibits filed by the appellant 
establish that none of the adverse information was disclosed 
to the appellee at any time until the motion for summary 
judgment below, that no opportunity has been had to deter- 
mine the truth of the allegations; yet appellant relies upon 
various allegations set forth in his exhibits and contained 
in the Joint Appendix (J.A. 59-72) in this Court (Brief, pp. 
3-4) to secure in effect a summary judgment here. 


If these allegations are relevant, as appellant seeks to make 
them, the holding in Overseas Media Corporation v. McNa- 
mara, op. cit., __ U.S. App. D.C. __, 385 F.2d 308 (1967) 


would seem dispositive of appellant’s attempt to secure a 
summary judgment: “. . .A proper resolution of this issue 
requires the illumination of an evidentiary hearing”... . 
[the claimants] . . . “are entitled to have [their] claim con- 
sidered by the District Court after the facts have been estab- 
lished in an adversary hearing.” (At 316). 


Apart from the propriety of granting the appellant a sum- 
mary judgment at this posture of the case, appellant has not 
established as a matter of law that he is entitled to a judg- 
ment. As he states, the “‘gravamen of plaintiff's (appellee’s) 
complaint here is that the Defense Department acted unrea- 
sonably [that is, contrary to the provisions of the statute] 
in relying upon determinations by AID and South Viet Nam 

..” (Brief, p. 28). 

The statute, 8 U.S.C. 1182(e), contemplates a tripartite 
exercise of discretion for the grant of waivers of foreign res- 
idence in order to permit exchange visitors to acquire per- 
manent residence in the United States. First, there must be 
a “request of an interested Government agency,” or, as to 
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an exchange visitor whose departure would impose hardship 
upon a lawful resident or citizen spouse or child, by the 
Commissioner of Immigration and Naturalization. Second, 
there must be a favorable recommendation by the Secretary 
of State. Third, there must be a finding by the Attorney 
General, the officer in whom the ultimate decision is reposed, 
that the waiver is in the public interest. 


As the legislative history cited by appellant (Brief, p. 9) 
establishes, the waiver provision was designed in Senator Ful- 
bright’s words, 102 Cong. Rec. 5019, to deal with “individ- 
ual cases in which the exceptional talents of the exchange 
visitor are so greatly needed by our Government as to war- 
rant treatment other than that indicated in ordinary cases.” 


The determination of need by the Government has been 
vested by regulation in the “interested Government agency.” 
Thus, the Department of Health, Education and Welfare, 
which is the only agency with published regulations govern- 
ing the procedures in exchange visitors cases, enumerates 
three criteria for determining requests: (45 C.F.R. 50.3) 


“(a) The individual must be in a high priority pro- 
gram or activity of national or international sig- 
nificance involving the broad interests of the 
general public... 

A direct relationship must exist between the 
exchange visitor and the program or activity 
involved so that loss of his services would 
necessitate discontinuance of the program . . . 
The individual must possess unique and out- 
standing qualifications, training, and experience, 
and be making original and significant contri- 
butions to the program.” 


Significantly, HEW, whose program the appellant informs 
us (Brief, p. 11), “handles more applications than any other 
agency” and is “regarded by the Department of State as 
‘excellent and professional’”’, omitted in its regulations any 
determination of “policy, program, and foreign relations 
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aspects of the case.”! That function is vested by 22 C-F.R. 
63.7, in the Secretary of State. 


By contrast, the Department of Defense Policy on Waiver 
Requests (J.A. 32-35) and the Interagency Agreement (J.A. 
80-85) merge the decision-making function of the request- 
ing agency with that of the Secretary of State, and, by the 
requirement for a clearance from the sponsoring agency, 
with that of the AID. 


The blurring of the decision making process has divested 
the Secretary of Defense of his independent role to deter- 
mine whether his department should become an “interested 
government agency” for the purpose of making 2 request 
to the Secretary of State. The result has been to deprive 
the appellee of the opportunity to have the application for 

the Secretary of 


In effect, the application for a waiver of the residence 
requirement for the appellant i AID 
and the Viet Namese Government because of the binding 
consideration given to their opposition to the waiver. This 

ith the plain scheme of the statute. Accardi 
y, Shaughn S. 260 (1954), makes it clear that 
it is the appellee, n ho is entitled to judgment. 


—_—— 


1}, March, 1965, HEW entered into the Interagency Agency Agree- 
ment (J.A. 30-85) which expanded the criteria for its determination 


of exchange visitor waiver requests and which is in issue here. 
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CONCLUSION 


For the reasons advanced above, appellee urges that the 
Orders below to deny the appellant’s motion to dismiss, or 
alternatively, for summary judgment, should each be affirmed. 


Respectfully submitted, 
David Carliner 


902 Warner Building 
Washington, D.C. 20004 


Attorney for Appellee 


